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alogue in Engliſh, 
etwixt a Doctor of Divinitie, and 
student in the Lawes of England, of 
the grounds of the ſaid Lawet,and of 
conicience, newly corretted and ef- 


ſoones imprinted with new 
Additions. 


Tye Introduction. 


& .;reat acquaintance and familiarity 
wich a Student in the Lawes of 
England, ſaid thus unto him: I 
have had great defire of long time 

to know whereupon the Law of 
ngland is grounded : bur becauſe the moſt part 
f the Law of 3 is written in the French 
ongue,therefore I cannot through mine one 
udie attaine to the knowledge thereof: for in 
at Tongue I am nothing expert. And' becauſe 
have found thee a faithfnil friend to me, in all 
y buſineſſe, therefore I am bold to come to 
ee before any other to know thy mind what be 
de — grounds of the Law of England as thou 
in keit. | 8 | 
St. That would aske a great leiſure, & it is al- 
above my cunning to do it. Nevertheles, that 
ou (halt not thinke that 1 would wilfully re- 
ſe to fulfill thy defire; I fi all with good will do 
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that 


Doctors treat of, how Lawes have begun. And 


and a foꝛeũight in the governing of ſuch thing 


Woꝛkeman to his wozkes: and is alſo the g. 
found in any creature; Therefoze as the reaſt 
tures be created by him) is the reaſon and fo 5 


: * — 
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that in me is to ſatisſie thy mind: Bur I pray the: 
that thou wilt firſt ſhew me ſomewhat of oth 
Lawes that perraine moſt to this matter, and tha 


then T will gladly ſhew thee as me thinketh whaj 
be the grounds of the Law of England. Doc. 
will with good will doe as thou ſayeſt: Where 
fore thou ſhalt underſtand, that Doctors trea 
of foure Lawes, the which (as me ſeemeth) per 
taine moſt to this matter. The firſt is the Lay 
Eternall. The ſecond is the Law of Nature 
reaſonable creatures, the which as I have heard 
ſay, is called by them that be learned in the Lay 
of England, the Law of reaſon. The third is thi 
lay of God. The fourth is the Law of Man. An 
therefore I will firſt treat of the Law Eternall. 


Inc 
Of che Law Eternall. hay 
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Inke as there is in every artificer a res 
ſon of ſuch like things as are to be mad 
by his craft : fo likewiſe it behobet 
that in every governoz there be reaſo 


as ſhall be oꝛdered e done by him, to them th 
he hath the governance okt. And foꝛaſmuch 
almightie God is the creatoz and maker of a 
creatures, to the which he is compared as 


vernour of all deeds and movings that be 


of the wiſedome of GOD (tnaſmuch as cre 
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height of all crafts and woꝛks that habe been os N 
he ſßall be, ſo the reaſon ot᷑ the wiſedome of God +/+ /1-: | 
haYoving all things by wiſedome made to a gd n 
nw, obtatneth the name and reaſon of a law, 
bad that is called the Laweternall, 
And thts law etcrnall is called the firſt law, 
Fit is well called the firſt, foz it was befoze all 
at ther lawes, and all other lawes be dertved of 
$:whereupon Saint Auguſtine ſaith in his x, 
WS oke of Free arbitrement, that in Temporall 
* OB awes,nothing is righteous ne lawfull, but that 
arne people have derived to them out of the law 


-2\Fcrnal.twherfoze eberp man hath right # title to 
Have that he hath righteouſlp, of the right wtſe 
Ndgement of the firſt reaſon, which is the law 

 Vernall, St. But how map this law eternall be 
Bnowne - foz as the Apoſtle wziteth in the 5. 
Hapter of his firſt Epiſtle to the Cozinthians, 
Nuæ ſunt Dei nemo ſcit, niſi ſpiritus Dei. That 
5 to ſap, No mg knoweth what is in God, but 

el che ſpirit of God: wherckfozs it ſeemeth that he 

peneth his mouth againſt heaven that attemp⸗ 
Sth to know it. Dot. This Law eternall no 
loan may know as it is in it ſeife , but onelp 
109Meſſed ſoules that ſee God face to face. But al⸗ 
b1(ahty God of his godneſle ſheweth of it as 
Ruch to his creatures as is neceſſary foz them, 
vo; els god ſhould bind his creatures to a thing 
Wypollible ; which map in no wile bee thought 

Vn htm, Therefoze it is to be underſtod, that z. 

Maner of waies almighty God maketh this law 

ternall knowne to his creatures reaſonable, +. 

el f trſt, vy the light of naturall reafon. Secodly, +». 

"Py heaveniy Mo. the ozder of a 
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i | Painceozany other ſecundarie gobeunoz thi! 
4 hath power to bind his ſubjeas to a tavo, | 
4.5 ge ben 15. And When the law ctexnall o the foil of E 
is knowne to dis creatures reafonable ＋ 

light of naturall under ſtauding oz by the lig 
of natur all reaton, tho; is called the law of ve; 
ſon ; and when it is ſhewed by heavenip reb 
„lation in fach manner as hereafter ſhall ax 
peare, then it is called the Raw of God. An 
when it is ſhowed unte him by the oder of 
o/ » ©» Bzince, oz of any other fecundary governor 
that hath a power to ſet a Law upon his fubgc 
feces, then it is calied the Low of man, bone 
oztatnally it be made of God. Fox lawes n 
by man that hath recetved therto power ofGo 
be made by God: Therfoze the fatd thꝛee taws 
that is to ſap, the te of reaſon, the Iaw of Go 
and the law of man, the which have ſeveral 
names after the manner as they be ſhewed tc 
man, be called in God, one law cternail. f 
And this is the law o which it is witten 
Pro ver biorum octavo, Where it is fatd, Per mi 
reges regnant, & legum conditores juſta d iſcer 
nunt. That is to ſap, by me Rings raigne, ani 
makers of la wes diſcerne the troth: and thi; 
ſufficeth foz this time foxthe law cternalt. 


ꝙ Of the lavv of reaſon, the which by doors is 
called the law of nature ofreafo- 
nable Creatures. 


Cap. 2. 

. bee under ſtedd, that the La 
9 conũdered in two 2 . 
At 1 


W 


The 2. Chapter. 4 


bat is to ſap, generally and ſpecially: when 
Ft is confidered generally, then it is referred 
Polo aft treatares, aſwell reaſonable, as unreaſo⸗ 
able, foz all unreaſonable creatures ifbe nuns 
der a tertatne rule to them given by nature ne⸗ 
eſſarp koz them to the tonũderatton of their 
being, but of this Lao it is not our intent to 
Ereat at this time. Che law of nature ſpettalip 
nFonfidered : which is allo called che Law of 
Freaſon, pertatneth onelp to creatures reaſona- 
Jt — is, man, which is created to the image 
Me od. 

And this Law onght to bee kept aſwell a- 
adJ mona Yewes and Gentiles, as among Chzi⸗ 
Jong ſlian men, and this Law is alway god and 
vo righreous, ſtirring and tnctiining a man to god, 

and abheyring evill. Ind as to the oꝛdering of 
ralſſ the deeds of man it is pzeferred betoꝛe the law 
to of God, and it is rozitten in the heart of ebe⸗ 
ry man teaching him what ts to be done, and 

eng what ts to br fled: and becanſe it is vit ten in 
wg the heart, ther etoze it may not de put away, ne 
it is neber changeable vy no diverſity of place 

uy ne time: and therefoze againſt this law , pꝛe⸗ 

A ſcription, ſtatute, noz cuſtome, map not pze- 
vaile, and ik auy be bzonght in againll it, they 

be not pzeſertpttons, Statutes, n02 caſtomes, 
but things void and againſt Juſtice, and all 
other Lawes: afwellthe LaWwes of God, as 

to the a>s of men, as other, be grounded theres 

upon. 4 

Sta. Sith the Law of reaſon is wzitten in 
10 tzhe heart of everp man, as thou halt ſaſd bekoze, 
SY teaching him what is = de W nn. 
. 4 2 
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ve fled, and the which thou ſapeſt may nober bi 
put out ot their heart, what needeth it then ti 
have any other law bought in, to ozder the act; | 
and deeds of the people - 
Do. Though the law of Reaſon map not l 
changed noz wholly put awap. — 
bet oꝛe the Law waitten,it was greatly let and 
blinded by e vill cuſtomes, and by many uns of: 
the people, befide our oziginall fin. Inſomuch | 
that it might har dip be diſcerned what Was 
righteous, and what unrighteous. a what was 

good, and what evill. Wherefoze it is neceſſary 

fo: the good ozder of the people, to Have many 

things added to the law of reaſon, aſwell by the 

church, as by ſeculer Pꝛintes, accozding to 

the manners of the Country and of the people, 

Fl ference here ſuch additions ſhould be exerciſed, And 
'Y . „ ee 4. this law of reaſon differeth from the law ol 
Eee. 2 in two manners. Fo the Law of God is 


* ven by a naturall light of underſtanding. Ind 

Y alſo the law of God ozdereth a man of it ſelte 
by a nigh Way to the fe)tcity that ever ſhall en⸗ 
dure. And the law of reaſon ozdereth a man 
the felicitp ot this like. | 
St. But what be the things that the Law ol 
reaſon teacheth to be done, and what to be fled, 
A pꝛap thee ſhew me? f 
Doct. Che law of reaſon teacheth that god! 

is to be loved, and evill is to be fled. Yiſo that 


neee ee reer A of od 
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it |<. t:.4thon ſhalt doe to another that thou wouldeſt 


„another ſhould doe to thee. And that we max 
doe nothing againſt truth. And that a man 
mult live: peacefalip with _ That Tice ! 
ſtice 


— 


ſtice is to be done to every man, and alſo that 
dong is not to be dons to anp man. 
And that allo a treſpaſſer ts woꝛthie to be 
puniſhed, and ſuch other: of the which follow 
de divers other ſecundarie commandements, the 
which be as neceſſarp concluſions, dertbed of 
tze firſt, As of that commandement that god 
is to be beloved, it followeth that a man ſhall 
lobe his benefactonr ; foz- a benefactoz in that 
he is a benefactour, tncludeth in him a reaſon 
ot godneſſe, foz ciſe he ought not to be called a 
F benefactour, that is to ſap,a god doer, but an 
ebili doer. And ſo in that he is a benefactour, 
he is to be belobed in all times and in all pla⸗ 
tes. And this law alſo ſuffereth many things 
to be done, as that it is lawfull to put away 
toꝛce with foꝛce. And that it is lawfull foz eve⸗ 
ol rp man to defend himſelfe and his gods againſt 
an unlavwfull power. And thts law runneth 
with ebery mans law, and alſo with the Law 
of God, as to the deeds of man, and muſt be al⸗ 
3 wayes kept and obſer ved, and ſhall alway de⸗ 
en⸗ clare what onght to follow upon the gene⸗ 
to rall rules of the Law of man, and ſhall re⸗ 
- — them it they be any thing contrarie un⸗ 
ok! to it. 
ed.; And here it is to be underſtood, that, aftcr 
ſome men, the Kaw whereby all things were 
od in common, was never of the Law of Rea⸗ 
at ſon, but onely in the time of extreame neceſſi- 
eſt tie. Foz they ſap, that the Law ofreaſon may 
ap not bee changed, but thep fap, it is ebident 
an that the Law, * all things ſhould bee 


u- in common , is changed, wherefoze they 
ad | : con= 
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-- that was never the Law of Rea- z 


5 Of che law of God. 
Cup: *2. 


He Law of God is a tertaine law giden 
by revelation to a reaſonable creature, 
ſhewing htm the will of God, willing 
that creatures reaſonable bee dound to doe a 
thing, oz not to doe if,foz obtaining ofthe keltti⸗ 


the felteny eternall, to exclude the laws ſhewed 


a law is not pzoperip called the law of God, 
becauſe it was ſhewed by revelation of God, 
dut alſo becauſe it Dtrected a man by the neereſt 
way to the felicity eternall, as beene the laws 
of the old Teſtament, that brene called Mo⸗ 
ralls, and the lawes of the Ebangeliſts, ie 
which were ſhewed in much moze exteſttat ma⸗ 
ner, than the law of the old Teſtament was: foꝛ 
that was ſhe we d by the meditation of an In⸗ 


ty eternal. *nd it is ſatd foz the obtaining k 


by re beiatton of God fo: the poltticall rule ot $ 
the people, the which be called Fudicials. Fe: 


gell: But the law of the Evangeliſts was 


ſhewed bp the medfation of our L02d Jeſu 
Chatit, God and man: and the Law of God 
is alway righteous and juſt, foz it is made 
and given after the wif! of God. Ind therekoze * 
all acts and deeds of man, bee called righteous 
and juſt, when they be done actozding to the 


Law of God, and ve confozmable to ff. Alo 


ſometime a Raw made by man io called tde 
ef | las 


- faith, and to put awap Hereſies , as divers 
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a= | | law of God: Vs when a law taketh His pzin= 
* cipall ground upon the Law of God, and tg 
made foz the declaration oz conſervation of the 


: lawes Canon, and alſo divers lawes made 
by the cõmon people ſometime do. The which 
+ therefoze are rather to be called the Law of 
God, than the LW of man, Vet ne vertheleſſe, 
all the Aawes Canon bee no: the Laweg of 
God: foz manp of them be made oneip foz the 
poltticall rale and coſe bation of the people. 
27 whereupon ] ha Gerte in the treatiſe of the 
2 Spirtcuailiife of the Houle, the ſccond Kei⸗ 
2 ſon, and the third Cozolavp, ſaith thus All 
the Canons of Biſhops noz their decrees bee 
not the law of God: Foz many of them bee 
made oneip foz the politicall corfzrvation of 
the people. And if any man Will fax, Bee not 
all the goods of the Church ſpirituall, oz they 
belong unto the ſpirituality, and lead to the 
2; ſpiwitnalty : (ee aunſwere: That in the 
: whole politttall conſervation of the people, 
2 there beſome ſpectally deputed and dedicated 
to the ſervice of God, the which molt ſpectal- 


ie (as bp an excellencte ) are called ſpirituali 


= men, as religious men are. Ind other, though 
thep walke in the wap of God, yet ne verthe⸗ 

lleſle, becauſe their office is moſt ſpecialiy to bee 
= occupted about ſuch things as pertaine to the 
Common wealth, and to the good ozder of the 
people, thep be thercfo:e called ſeculer men 
dn! lap men. Mevertheleſſe, the gods of the 


flirt map no moze bee called Spirituall, than 


the gods of the other, foz ihep be things meere 
tem- 
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tempoꝛall, and keeping the body as they doe in 
the other. And by like reaſon, Lawes made 
foz the politicall ozder of the Church, be called 
many times ſpirituall, oz the Rawes of God: 
Nevertheleſſe,it is but unpzoperip. And other 
be called cibill oz the Lawes of man, And in 
this point many be oft times deceived, and alſo 
deceive ether, the which judge the things to be 
ſpirituall, the which all men know bee things 
teripoꝛali and carnall. Theſe be the woꝛds of 
John Gerſon in the place alledged kefoze, Fur⸗ 
ermoꝛe, beſide the Law of reaſon , and the 
aw of man, it wag necefſarte to habe the Law 


eee pf God, for foure reaſons, 
Ville Aw C hoe Of The Krlt. becauſe man is oꝛdained to the end 
If bk the eternal felicity, the which exceedeth the 


p29poztton and faculty of mans power. Thec⸗ 


| | "if! . foze it was neceſſarie that beũde the La we of 


reaſon, and the Ra ot man, he ſhould be di⸗ 
rected to his end by a Law of God. 
Secondlp, fozaſmnch as toꝛ the uncertaintp 
of mans judgement, ſpeciallp of things peculi⸗ 
er and ſeldome falling, it happened oft times 
to follow dibers judgements of divers men, x 
diverſities of laws, and therefoze to the intent 
that a man Without anp doubt map know 
what he ſhould do, and What he ſhould not do: 
It was neceſſarie that hee ſhould bee directed 
in all his deeds by a Law Heavenly given by 
God, the which is ſo apparant, that no man 
map ſwervefrom it, as is the law of God. 
Thtrdly, men map onlp make a law of ſuch 
things as he map judge upon, and the judge⸗ 
ment of man map not be of in ward 1 
onel p 
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The fourth is, becanfe as Saint Auguſtine 


2 ſaith in the firſt boke of free Arbitrement, the 
> law of man map not puniſh all offences; foz tf 
all offentes ſhould bee puniſhed, the common 
wealth ſhould be hurt, as is of contracts. Foz 


it cannot be aboided, but that as long as con⸗ 
tracts be ſuffered, manp offences ſhall follow 
therebp, & pet thep be ſuffered foz the common 
wealth. And therefoze that no e bill ſhould bee 
unpuniſhed, it was neceilarp to have the Law 


of God that ſhould leave no evill nnpuniſhed, 


5 Of the Law of Man. 


Cap, 4. 


De Law of man (the which ſometime is 
called the law poſitibe )ig dertbed by rea⸗ 
ſon, as a thing which is neceſſarp, & pz0= 
bablp following of the Raw ofreaſon , & of the 
law of God. And that ts called pzobable in that 
it appeareth to manp, a eſpecially to wiſe men, 
to be true. Ind therefoze in every law poſitive 
well made, is ſomewhat of the Raw of reaſon, 
and of the law of God. And to diſcerne the law 
of God a the law of reaſon fro the law poſitiue, 
is very hard, Ind though it be Hard, 3 

much 


„ 8 * BA * ey * . 1 K "I. * 
8 7 - . E * 0 5 — 2 * 
3 
2 oy 
* 
* 
= 
4 
* 
4E 
„ 
* 


27 onelpofontward things; and nevertheleſſe it 
2 belongethto perfection that a man be well 02: 
= dzed in both, that is to ſap, aſwell inward ag 
2 ontward. Therefoze it was neteſſarp to have 
the Law of GOD, the which ſhould ozder 
3 — aſwell of inward things, as of outward 
= things, 
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The 4. Chapter. 


much neceſſary in every mozall doctrine , and . 
in all lawes made foꝛ the common wealth. And 


that the law of man be juſt and r{ghtwiſe, two 


things be necearp , that is to ſap: wiſdome 


and authoztty, Uiiſedome , that he map judge 4 


alter reaſon what is to be done foz the Com- 
minaltp , and what is expedient foz a peaceable *' 
conberſation and neceſſarſe ſuſtentation of 
them. Puthozitie, that Hee Have authozitie to 
make Lawes, Foz the Law is derived of Li- 
gare, that is to ſap, to bind. But the ſentence 
of a wile mon doth not bind the Comminaltie, 
i he have no rule ober them. Allo to everie 
god Law be required theſe properties, that 
is to ſap, that it be honeſt, rtghtwiſe, poſſible in 
it frife, and after the cuſtome of the countrie, 
convenient foz the place and time, neceſſarie, 
profitablc,and alſo manif:ft, that it be not cap= 
tions by anp darke ſentences, ne mixt with anp 
pzibat wealth, but all made foz the common 
Wealth. And after Saint Bridget in the 4. Booke 
in the hundred twenty nine chapter, Everie 
god law is oꝛdained to the health of the ſoule, 
and to the fnififling of the Laws of God, and 
to induce the people to flie vill defires, and to 
do god Wozkes. Aiſo the Cardinzill of Came- 
rer, ziteth, whatſoever is righteous in the 
law of Man, is right ous in the law of God. 
Foz ebery mans law muſt bee confonant to 
the Law of God. And therefo:e the Laweg 
ofPztnces, the commandements of Pꝛelates, 
the ſtatutes of Comminaltteg. ne pet the Oꝛdi⸗ 
nance of the Church is not righteous noz ob⸗ 
F 2atozp,but it be conſonant to the las of = 

| nd 
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And of ſuch a Law of man that is conſo⸗ 
Fant to the Law of God, it appeareth who 
Heath right to Lands and goods, and who not: 
Foz whatſoever a man hath by ſuch Lawes of 
man, hee hath righteauſly. And whatſoever 
1 6 5 againſt ſuch Lawes , is unrighteonflp 
gab. | 

2 Foz Laweg of man not contrarteto the law 
ok Gad, noz to the law of reaſon, muſt bee gb- 
er ved in the law of the ſoule: and hee that de⸗ 
ſpiſeth them, deſpiſeth God, and reũſteth God. 
And forthermoze, as Oratian ſaith, becauſe e⸗ 
vil men feare ts offend foz feore of paine: Cher⸗ 
2 foze it wag neceſſarie that dibers pains ſhauld 
be ozdained foz divers offences, as Phyſitfang 
ez dained divers remedtes foz ſevcrall diſeaſes. 
And ſuch paines be ozdained by the makers of 
7 Lawes, after the neceſſity of the time, and af- 
ter the diſpoſition of the people. And though 
that law that oadained ſuch paines hath there⸗ 
7 by aconfozmitp to the Law of God, ( foz the 
law of God commandeth that the people ſhall 
take awap evill from amongſt themſelves) pet 
© thep belong not ſo much to the Law of 
6 OD, but that other paines ( ſtanding the 
2 birt pztnciples ) might bee oꝛdained and ap- 
vointed therefoꝛe, that is the law that is called 
j my pzoperly the Law Poſitive, and the Las 
ok man. 
And the Philoſopher ſaid in the third book of 
his Erhikes, that the intent of a maker of a la 
s to make the people good, and to bring them 
o vertue. And although A have ſomewhat in 
nell ſhewed rhee whereupon the Lalp of 
; ng⸗ 
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England is grounded (Foz of neceſſity it mnt 


be grounded of the ſatd lawes, that is to ſap, 


of the law Eternall, of the law of Realon, and f 


ſhew me moꝛe ſpecially Whereupon it is groun⸗ 


ded as thou thinkeſt, as thou befoze haſt pꝛo⸗ 


miſed to doe. 


Stu. J will with good duill doe therein that 


eth in mee, foz thou haſt ſhewed mee a right, 
platne and ſtraight way therto. Ther fozethon © 


(halt underſtand, that the law of England is 
grounded upon ũxe pincipall grounds. Firſt 


it is grounded on the Law of Reaſon. Second= 
Iy,onthe Law of God. Thirdly, on divers ge⸗ 
ncrall Cuſtomes of the Realme. Fourthip on 1 
dibers Principles that be called Mximes. Fift= |: 


ages 


lp, on divers particuler Cuſtomes. Hirtip, on : 


dibers >:itures made in Parliaments by the i 


King, and by the Common Counſell of the 


Realme. Ot which grounds J ſhall ſpeake by 


oꝛder as they be rehearſed befoze, Ind firſt or 
the Law Of Reaſon. I 


Or the firſt ground of the Layy 
of England, 


Cap. 5. 


he firft ground of the Law of England | 
18 the Low of Rcaſon, whereot᷑ tbon haſh ; 
treated befo2e tn the 2. Chap, the which 


is kept in this Realme, as it is in all other j, 


Kealmes, t as of neceſſitie it muſt needs be (ag jg 
thou baſt fatd vefoze. D., But 1 would know b * 
what is called the law of a2cuce after the * 0 

of = 


— —œ 
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4 ol 
}: 
* 


The 5. Chapter. 9 


| 1 England. St. It is not uſed among thẽ that 


> learned in the Lawes of England to reaſon 
phat thing is commanded oz pꝛohibited bp the 


w of nature, what not, but all the reaſoning 


that behalfe is under this maner. Is when 


Iny thing is grounded upon the law of nature, 
Hey ſay,that reaſo wil that ſuch a thing be done, 
Ind if it be pꝛohibited by the law of nature, they 
Ay it is againſt reaſon, oz that reaſon will not 
ufer that to be done, D ct Then J pzap thee 
Sew me what they that be learned in the laws 


the realme hold to be commanded 02 p2oht= 


: ited by the law of nature, under ſuch termes 


nd after ſuch manner as is uſed among them 


Hat be learned in the ſatd lawes. 

pt. There be put by them that be learned in the 
J wes of England two degrees of the Law of 
Reaſon that is to ſap, the law of reaſon prima- 


« the law of reaſon ſecundary : bp the law of 


Faſon primarie be pzohtbited in the Laws of 
England, murder (that is, the death of him that 


innocent) per jurie, deceit, breaking of the 


Face, many other like. And by the ſame law 
No it is lawfnil foz a man to defend himſelke 
ainſt an unjuſt power, ſo he keep due cirtum⸗ 
Wance. And alſo, tit any pzomiſe be made by man, 


372 
| 


to the bodp, it is by the law of reaſon void 
the lawes of England. The other is called 
law of ſecundarie reaſon, the which is divi⸗ 


4 i d into two bzanches, that is to ſap,tinto the 


A v of ſecundarie reaſon generall, and into a 


of ſecundarie reaſon particular. The law 
2 ene reaſon generall, is grounded 
d dertved of the generall Law, oz general 
tuſtome 
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cuſtome of pꝛopertp, Wheredp gods moveabid 
and unmoveable be bzought into a certain p2o-: 
pettp, ſo that everp man map know his own | 
thing. And by this bzanch bee pzohibited 1 
the Lawes of England diſſetüns, treſpaſſe i 
lands and eodg,reſcuſſe.theſt,unlatofal With 
holding of another mans goods, æ ſuch other 
And by the ſame la w it is a ground tn the lar 
of England, that ſatisfaction muſt be made fo 
a treſpaſſe, and that reſtitutton muſt be mad 
of ſuch goods as one man hath that belong t 
another man, the debts muſt be paid, covenant 
fulfilled, « ſuch other. Ind becanſe diſſeiſine 
trcfpaſſe in lands and gods, theft, & other, Hal 
not beene knowne, tf the law ofpꝛopertie ha 
not bin ozdained : therefoze all things that b 
dert ved by reaſon ont of the ſ2id law of proper 
tle, be called the law of reaſon fecundary gen 
rall, foꝛ the law of Pꝛopertp is generallp Rey 
in all Tountrics, 
The law of reaſon ſecundarp part(cnlar, | ©. 
the law hat is dertved upon diwers Cuſtom 
generall and particular, 4 of biverg M:xim 
and Saut s ozdeined in this realme, Ind it MW 
called the law of reaſon ſecundarp particala 
becauſe the reaſon in that caſe is dertved 
ſuch a law that ts onelp Holden foz1law in th 
realme, and in none other realme. 

Doct. I pꝛap thee ſhew me ſome ſpetiall c: 
of fuch a law of Reaſon ſecundarte particu 
foz an example. St. Chere is a Law in En 

land, Which is Law of cuſtome, that if a m 
take a D:itreilc lawfully,” that He ſhall put it 
pound overt, there to remaine till hee bee fat 
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; fied of that he diſtrained koꝛ. And then there⸗ 
0. pon map be aſked this queſtion , that if the 
Feaſts die in pound fox lacke of meat, at whole 


Perili die they, whether die they at the pertil of 
im that diſtrained, oz ot him that oweth the 
Peaſts? D. It᷑ the law be as thou ſayeſt, and 
What a man for a juſt cauſe taketh a diſtreſſe, & 
Patteth tt tn the pound Overt, and no Law 
Jompelleth him that diſtratneth to give them 
Neat, then it ſcemeth of reaſon that if the di⸗ 
Preſſe die in pound foz lacke of meat, that it 
Nied at the perill of him that o eth the beaſts, 
nd not ok hem that diſtrained, foz in him that 
titrained there can be aſſigned no default, bus 
M the other map be alligned a default, becauſe 
Werent was unpatd. Stu. Thou haſt given a 
ue judgement, and who h ith taught ther ta 
e ſo, but reaſon derived of the ſald generall 
"Atom? And the law is fo fill of ſuch ſceun= 
rie reaſons derived ont of the general Cu⸗ 
mes and Maximes of the realme, that ſome 


Oingen have affirmed that all the law of the realm 


the law ok reaſon. But that cannot be pꝛo⸗ 
d as me ſeemeth, as J have partly ſhewed 
foʒe, and moze fullp will ſhew after. And it 
not much uſed in the Lawes of England, ta 
aſon what law is grounded upon the Lavs 
the firſt reaſon Pzimarte , oz on the Law 
reaſon ſecundarte, foz they bee moſt com- 
nip openlp knorone of themſelves, but foz 

knowledge of the Law of reaſon ſecunda⸗ 

is greater difficultie, and therefoze therein 
vendeth much the manner and fozme of ar⸗ 
ments in the Lawes of England, © 
. WB 2 And 
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And it is to be noted that all the deriving of 
Reaſon inthe Law of England pzoceedeth of 
the firſt pzinciples of the law, oz of ſomething 
that is derived of them: and therekoze no man 4 
map right wiſely judge ne groundlp reaſon in 
the Lawes of England, ik he be ignoꝛant in the 
firſt principles. Alſo all birds, fouleg, Wild 
beaſts of Foꝛreſts # Warren, and ſuch other be 
excepted by the Lawes of England, out of the 
ſaid generall law and cuſtome of pzoperty. Foz? 
by the lawes of the realme, no pꝛoperty map be 
of them in any perſon, unles they be tame. Me⸗ P. 
vertheleſſe the egs of Hanks, Herons, oz ſuch N 
other as build in the ground of any perſon, be f 
adjudged by the ſatd Lawes to belong to bin 1 


that oweth the ground. 
Of the ſecond ground of the Law of England. ö of 


| Cap. 6 =-0 
Ahe ſecond ground of the law of Engiam| e 
is the law of God, ⁊ therefoze foz puniſh k. 
ment of them that off:nd againſt the lau 
of God, it is enqutred in many Courts in th 
Kealme, ik any hold any opinion ſecretly oz it" 
any other manner againſt the true CatholikW 
Fatth:and alſo if any general cuſtome were di 8 
rectlp againſt the law of God, oz if anp ſtatut 
wers made directlp againſt it: as it were oꝛda 
ned that no almes ſhould be given koꝛ no nete | 
fitp,the cuſtom a ſtatute were votd, Mebertht 
leſſe the ſtatute made in the 24, peare of RAin 
Ed.3.wherby it is ozdained that no man unde 
paine of impziſonment ſhall gibe any almes t 
al 
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any valiant beggers that may well laboz, that 
they map ſo be copelled to laboz foz their living- 
s a god ſtatute, foz it obſerveth the intent of 
the law of God, And alſo by anthozity of this 
Jaw, there is a ground in the laws of England, 
Fhat he that is Accuiſed ſhall maintaine no adi⸗ 
dn in the Kings Court, except it be in very few 
Faſes,ſo that the ſame excommunication be cer⸗ 


* Fified befoze the Kings Juſtices in ſuch manner 


Fs the Law of the Realme hath appointed; and 
yy the authozity alſo of this ground, the law of 
England admitteth the ſpiritnall juriſdiction 
pt Diſmes and offerings, and of all other things 
hat of right belong unto it, and receiveth alſo 
all la wes of the Church duelp made, a that ex⸗ 
ſteed not the power of them that made the, In⸗ 
ſomuch that inmany caſes it behoveth the kings 
Juſtices to judge after the laws of the church, 
Po. How map that be, that the Kings Juflices 
\Fhouid judge in the kings courts after the law 
Df the Church? koꝛ it ſeemeth that the Church 
Would rather give judgement in ſuch things as 
It map make laws ok, than the kings Juſtices. 


Pr. That map be done tn many caſes, whereof 


hall foz an example put this caſe, If a writ of 
ght of ward be bꝛought of the bodie, at. and 
ghe tenat conkeſſing the tenure, c the nonage of 
de infant,faith,that the infant was married in 
cel Dis anceſtozs dates, ac. whereupon 12. men be 
t voꝛne, which give this ver dia, that the infant 
das married in the life of his anceſtozs, and 
hat the woman in the life of his anceſtour 
Jued a divozce, whereupon ſentence was given 
What they ſhould be divozced, and that the 
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heire apye-cled. which hangeth pet undiſculſed, 8 f 
pꝛaping the npde of the Juſtice to know Whe⸗ 
ther the intant in this caſe (hal be ſald mar ried 
oꝛ no In this caſe it the law of the Church be W 
that the ſaid ſentente of Divozce ſtandeth in 
his ſtrengii 6 vertne until it be adnulied upon 
the ſaid aypeale: What the Þnfant at the death 
of his anceſtos was unmarried,beraute the firſt! 
miariage was abnulled by that dibozce; and if? 
the {aw ot the church be, that the ſentence of the 
divozce ſtandeth not in eſfca £1 it be affirmed? 
upon the tai sppeale, then is the tnfant pet 
married, ſo that the value of Hig marriage t an- 
not belong unto the Loꝛd, and therefoze iu this 
tale judgement conditional ſhulbe given, gc. and 
in like wiſe the Bings Juſtices to manp other 
caſes (hail judge after the li ot the Church, 
lite as the ſpirttuaſ Judges muſt in many ca- 
ſeg fort: their judgment after the kings laws. 

D. Ho inap that be, that the ſptrituail Jud⸗ 
ges ſhould judge after the kings laws: TJ pray? 
thee ſhew me ſome certatne caſe thereof, Stud. 
Thongh it be ſomewhat a digreſſton kr om our 
Hirſt purpoſe, pet J will not withlap thy de⸗ 
fire, but Will with god Will put thee a caſe oz 
two thereof, that thou matſt the better percetve 
What A mneane. It A. 4 B have gods jopntly, 
and N. bp his laſt Will bequeath his poztion 
therein to C. # maketh the ſaid B. his Execu⸗ 
toʒ & dieth, and C. aſketh the execution cf this 
will in the ſpirituall court:in this caſe the Jud⸗ 
ges there be bound to judge that wil to be Void, Þ 
becauſe it is void bp the lawes of this realme. 
And like wiſe il a man be outlawed, and aftef 
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x 111 will bequeath certaine gods to John at 

; tile make his executors and dpe, the king 
ech his gods & after giveth them agatne to 
the cxecutozs,n after J.at Stile ſueth a citi⸗ 
out of che ſpirituall court againſt the exccu⸗ 
W:s, to habe execution of the will ; in this caſe 
We Judges ofthe ſpiritual court muſt judge the 

ti to be Void, as the law of the realue is that 
Ws, and pet there 1s no ſuch law of foxfetture 
+. gods by outlawzie in the fpirituall law. 


Fike third ground of the Law of England. 
C2 p 7. 
He third ground of the law ot England 
ſtandeth upon divers generall Cuſtomes, 

ok old time uſed ttzongh all the realme, 

h. Which have bin accepted and appzoved by our 

Wvcraigne Lozd the R. E his pzogenits;s, æ all 

s ſubjects:a becauſe the ſatd cuſtomes be nei⸗ 

er againſt the Law of God, noz the Law of 

alen and Have beene alwap taken to be god 

d. Wd neceLlary fozthe commondwealth of all the 

ur Wcaline 5 Therefoze thep have obtained the 

e- Wcrgth of the law, tnfomuch that he that doth 

Watrlk them, doth again} Juſtice: and theſe 

¶ the cuſtoms that pzoperlp be called the Com- 

oa Law: and it ſhall alwap be determined by 
e Juſtices whether there be any fuch gene⸗ 

Wil cuſteme oꝛ not, and not bp 12,men : and of 

Mele generall cuſtomes, and of certaine pzinct⸗ 

es that be called Maz1mes, which alſo take et⸗ 
ct by the old cuſtome of the Realme (as ſhall 
Pypcare in the Chapter next following ) de⸗ 

ndeth molt part of the law of this Kealme.. 

B 4 Ind 
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And therefoze our ſoveraigne loꝛd the Ring: 
his Cozonatton among other things taketh 
ſolemne oath, that he ſhall canſe all the cuſtom 
of his realme faithfnllp to be obſcrved. Do. 
pꝛay thee ſhew me ſome of theſe generall c: 
ſtomes. St. J will with god will, a firſt J ſha 
ſhew thee how the cuſtome of the Realme 
the berp ground of divers Courts in th 
Kealme, that is to ſay, ofthe Chancery, of th 
R. bench ot the Common plees, and the Excht 
quer, the which be Tourts of Recozd, becaul 
none map ſit as Judges in theſe courts butt 
the Rings letters patents. And theſe Cour 
have divers authozitics, whereof it is nott 
treat at this time. Other Courts there be alli 
only grounded by the cuſtome of the realm, tha 
be of much leſſe authoꝛity than the Courts be 
foze rehearſed. Is in everp ſhire within th 
realm, there is a court that is called the coun 
tie, a another that is called the ſherifs Tozns 
and in everp manoz is a tourt that is called 
court baron, and to cverp faire and market i! 
incident a Court that is called a Court of Þ( 
powders-Ynd though in ſome ſtatutes is mad 
mention ſometime of the ſatd Courts, pet n: 
vertheleſſe of the firſt inſtitution of the ſa! 
courts, and that ſuch Courts ſhould be, there 
no ſtatnte noz law Witten in the lawes 0 
England. And ſo al the ground and beginnin 0 
of the ſaid Courts depend upon the cuſtome 

the realme, the which tuſtome is of ſo high au 
thozttie.that the ſaid courts ne their authozitte! 
0 not bee altered, ne their names change 

ithont Parliament. | 
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g Aldo by the old cuſt ome of the Realme, no 
th man ſhall be taken, tmpziſoned, diſletſed, noz o⸗ 
on ther wile deſtroyed, but he be put to anl were by 
», the law of the land; and this cuſtome is con⸗ 
ci armed by the ſtatute of Magna chart i cap. 26, 
hails Alſo by the old cuſtome of the Bealme , all 
ne men great and ſmall ſhall do and recetne juſtice 
in the Kings Courts, and this cuſtome is con⸗ 
f this firmed bp the ſtatute of Marlb. cap. 1. 
che; Alſo by the old cuſtome of the Realme, the 
aul eldeſt ſonne is onely heire to his Inteſtoꝛ and 
t bY if there be no ſonnes but daughters, then all 
urt the daughters ſhall be hetres. And ſo it is ot 
ti aſters and other kinſwomen And if there be 
ally neither ſonne, daughter, brother, no2 iter, then 
thaßz ſhall the inheritance defccnd to the next kinſmã 
be 02 kinſwoman of the whole blood to Him that 
had the inheritance, of how many degrees ſo⸗ 
jung ever they be from him. And if there be no heire 
zn general! noz ſpectall, then the land ſhall eſcheat 
ed to the Lo2d of whom the Land is holden. 
et i! Alſo bp the old cuſtome of the realme, lands 
PA ſhall never aſcend oz deſcend from the ſonne to 
nad the father oz mother, noꝛ to any other anceſtoz 
nei in the right line, but it ſhall rather eſcheat to 
ſau the Loꝛd of the fee. 
rel Alſo if any Alten habe a ſonne that is an 
5 Alien, and after is made Dentzen, and hath an 
nin other ſonne, and after purchaſeth lands and dy⸗ 
iel eth, the youngeſt ſonne ſhall inherite as heire, 
au and not the eldeſt, 
tit Allo it there be thee bꝛethꝛen, e the middeſf 
ige bother purchaſe Lands and dpeth without 
af ¶heire of his body, the eldeſt bzother ſhalt inherit 
i ag 
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as heire to him, and not the pounger bꝛether. 
And it land in fee ümple deſcend to a man by 


the part of his father, © he dieth ſwolthont Hetre 1 
of his body, then the inheritance Coll deſcend Þ 
to the next heireofthe part of his father. Ind if AF, 


there be no ſuch here of the part of his father, 2 
then if the father purchaſeth the lands, it chalil 
go to the next heilte of the fathers mother, e not 
to the next hetre of the fonnes mother, but it 
ſhall rather eſcheat to the Loꝛd of the fee. But 
ik a man purchaſe lands to him # to his heirs, e 
die without helre of his body, as ts ſaid befoze, 
then the land ſhal deſcend to the next heir or the 
part of his father, if there be anp, a ik not, then 


to the next heire of the part ot his mother. 


Alſo the ſonne pur chaſeth lands in kee, and 
dieth without heire of his bodie, the Land ſhall 
defcend to his uncle, and ſhall not aſcend to his 
father: Wut ik the father have a ſonne. though 
it be manp pearcs after the death of the elder F 
Tzother, pet that ſonne ſhall put out his uncle, Þ 

and ſhall enjoy the Land as hcire to the elder Ye 


Rother fo; ever. 


Alſo bp the cuſtome of the Bealme the rhilde 1 
that is bozne befoze c ſpouſels is Baſtard , and 


ſhall not inhertt. 


the Ozdinarp,oz adminturatozs. 


Alſo the haſband ſhall have all the cyattels q 
perſonals that his wife had at the time of the 
eſpouſels oꝛ after, and alſo chattels reall if ho Ks 


oueriive his wife: But if Ys ſell oz give 5 4 
the 


Aiſo the cuſtome of the realm is, that no ma⸗ 1 
ner of goods noꝛ chateig real noz perional ſhal 7 
never go to che hetre, but to the executors, td 
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| he chattels reals & die, by that ſale 62 gift the 
intereſt of the wife ts determined, oz elfe they 


all remain to the wile, ik ſhe overitve her hul⸗ 


Sand: alſo the huſband ſhall have all the tnhert- 
Fance of his wie whercof he was ſeiſed in deed 
In the right of his wife during the eſpouſels in 
"Fee, 0z in fee tatle gener all foz terme of lite, if he 
Have anp cilde by her, to hoid as tenant by the 
kurteſle of England, 6 the witc ſhall habe the 
bird part of the inheritance of her hulband, 
Kvhcrof he was letled in deed oz in law after the 
Xlpoulkeis,#c. But in that cale the wife at the 
peath of her huſband mul be of the age of nin⸗ 
oer oz abobe, oz els ſhe ſhal habe no dowry D. 
Tcihat if the huſband at his death be within the 
ge of nine peres: S. I ſupyoſe ſhe ſhal vet have 
per do wer: alſo the old Law © cuſtome of the 
Nealme is, that after the death of every tenant 
That holdeth his Land by Knights ſervice, the 
2Þ 02d ſhall have the ward and marriage of the 
Ppeir, till the heir come to the age of 21 peares, E# 
Mt the heir in that caſe be of ku age at the death 
pt his anceſtoz,then he chal pap to his Rozd hin 
Fcitefe, which at the common la was not cer⸗ 
gane, but by the ſtat. of Mag.ch. it is put in cer⸗ 
ain:that is to ſap, foꝛ every whole knights fee 
Fo pay C. and foꝛ a whole Baronte to par a 


mat ke for reltefe, & for a Whole Exledom to 


Na a C. l. and after the rate. Ind if the heire 
"We fach a tenant be a woman, 6 ſhe at the death 
k her anceſtoꝛ be withm the age ok 14. peares, 
hen by the common law {ſhe ſhould have bin in 
Ward oneip till 4. pcar cs, but by the ſtat. ot w. 
in ſuch caſe ſhe ſhal be in ard till 16. peeres. 


And 


The 7. Chapter. 


And if at the death of her anceſtoz ſhe bee of 
the age of r 4 peares oz above, ſhe ſhall be out of 
ward. though the land be holden of the king, # 
then ſhe ſhall pay reliefe ag an heire male ſhall F 
Alſo of lands holden in Socaac, if the an⸗ 
ceſtoz die, his hetre being within the age of 14, 
peares,the next friend of the heire to whom the 
inheritance may not diſcẽd ſhall have the ward 
of his body and lands, till he ſhall come to the 
age of 14. peares,and then he map enter. And! 
when the heire commeth to the age of 21. pears 
then the gardein ſhall peeld him an accompt fo;: 
the pꝛoſits thcreof bp himrecetved. 7 
Alſo, ſuch an heire in ſocage foz his reltefe: 
_ Hall double his rent to the Load the peare fol⸗ 
lowing the death of his anceſtoz: Is if his 
anceſtoz held bp xij d. rent, the heire in the 
peare following ſhall pap the xij. . foꝛ his rent, 
and other xij. d. foꝛ his reliefe, and the reliefe he 
muſt pap, though he be within age at the death! 
of his anceſtoz. + 
Aſo, there is an old Law and Cuſtome in 
this Realme, that a free-hold by wap of feoffe pf 
ment, gift, oz leaſe, paſleth not without Liverit 
of ſeiſin be made np9 the lad accozding, though! 
a deed of Feoffement be thereof made & delibe⸗ 
red But by way of ſurrender, partition, and 
eſchange, a freehold map paſſe without liverte. 
Alto if a man make a will of land,whereok he 
is ſeiſed in his demeſne as of Fee, that will is 
void: but (fit had ſtcod in Feoffees hand, it had 
beene god. And alſo in London ſuch a UH ts: 
good by the cuſtome of the citie, tf it be inrolled. 
Allo 8 leaſe foz terme of peer is but a "ow ; 
P! 
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the law, and therefoze it may paſſe without 

any liverie of ſeiun: but oth:rwiſe it is of a 
Fate foz term of life, foz that it is a Freehold in 

ge Law, and therefoze liberie mult be made, oz 
Ils the Freehold pallcth not. 


Alſo by the old cuſtome of the realme, a man 
map diſtraine foz rent ſervice of common right: 
and alſo foz a rent reſerved upon a gift in taile, 
> leaſe foz terme ok life,of pecrs, and at wil, in 
uch caſe the Loꝛd map diſtratne the beaſts of 
Fenantrs aſſcone as thep come upon the ground, 
bat the beaſts of ſtrangers that come in but bp 
; naner of an eſcape, he map not diſtrain till they 
have been levant & couchant upon the ground: 
put kfoz debt upon an Dbligation, noz upon a 
| ontract,no2 foꝛ account, ne pet foz arrerages of 
account, noꝛ foz no maner of treſpaſſe, repara⸗ 
tions, noꝛ ſuch other no man map diſtraine. 

¶ And by the old Cuſtome ot the rralme all if- 
ues that ſhall be jopned betwcene partie and 
par tp in any court of recoꝛd within the realme, 
except a few whereof it needeth not to treat at 


, this time, muſt be tried by xlj. free a lawtul men 


"Df the viſne , that be not of affinitie to none of 
the parties: and in other Courts that be not of 
Fecozd,as in the tounty court baron, hundzed # 
Juch other like, they ſhall be tried by the oath of 
the parties, æ not otherwiſe, unles the parties 
aſſent that it ſhall be tried by the homage. Ind 
It is to be noted, that lozdg,barons,s all peereg 
"Pf the realme be excepted out of ſuch trials if 
3 Beer Will, but ik they will wtifully bee ſwozne 
a therein, ſome ſap it is no errour: and they map 
if they wil have a wzit ont of the Chancery — 
re 
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rected to the ſheriffe, commanding him that hi J 
ſhall not tmpannell them upon no enqueſt. 
And of this that is ſatd befoze it appeareth, # 
that the cuſtomes afozeſatd noꝛ other like un- 
to them, whercof be verp many in the lawes ol 
England, cannot be pꝛoved to habe the ſtrength 
of la w onelp by reaſon. Foz how map it bee 
p20ved by reaſon that the eldeſt ſonne ſhal only! 
inherite his father, and the younger to habe no 


pert, oz that the huſband ſhall have the Whole 


land foz terme of his lite ag tenant by the cur⸗ 


telle, in ſuch manner as befoꝛe aypeareth, and 


that the wife ſhall have onely the third part in 
the name of the do wer, a that the haſband ſhall! 
have all the gods of his wife as his one, and 
that ik he die libing the wife, that his execu⸗ 
tozs Hall have the gods, and not the wife; all 


theſe and ſuch other cannot be pꝛobed onely by 


reaſon that it ſhould be ſo and no other Wiſe, al⸗ 
though they be reaſonable, and that with the f 
cuſtome therein uſed ſufficeth in the Law, and! 
a ſtatute made again ſuch generall cuſtomes $9 
ought to be obſerved, becauſe they be not meer? | 
ly the law of reaſon, ! 
Alſo the law of pꝛopertie is not the law ol * 
reaſon, but the lad of cuſtome, howbeit that it 
ls kept, c is alfo moſt neceſſarp to be kept in all 
realms, and among all people, and ſo it map be 
numbzed among the generall cuſtomes of the 
realme, and it is to underſtand that there is no 


ſtatute that treateth of the beginning ofthe ſaid 
cuſtoms, ne why they ſhould be Holden foz law, r 


and there foꝛe after them that be learned in the 
laws of the realm, the old cuũome ol the 9 
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che Yo the only and ſufficient authozitp to them in 

Pat behalfe: and J pzap thee ſhew me what 
eth, Docto2s hold therein that to to ſay, whether a 
an: uſtome onelp be a ſufficient authozity of any 
; ol Law. Do. Docozs hold that a Law grounded 
8th pon a cuſtome is the moſt ſureſt Law , but 

et ts thou muſt alwapes underſtand therwith, 
— hat ſuch a cuſtome io neither contrarp to the 
no ſaw of reaſon, noz the law of God. And now 
ole 12ay thee ſhew mee ſemewhat of the Max⸗ 
ar: nes of the Raw of England, wherof thou haſt 
and Fade mention beſoze tn the 4, Chapter. Scu. J 
in will with god will, 


all 
= Ot ches. ground of the law of England. 
cu-| Cap. 8. 
all [Dc 4. ground of the law of England ſtan⸗ 
by deth in divers pꝛinciples that be called in 
„Al⸗ the law Maximes, the which have bin al⸗ 


the wates taken fez lad in this realm, fo that tt is 
am Lot lafofull foz anp that is learned to denp the; 
neg Foz every one of thoſc Maximes is ſuffictent 
cer as to himſelfe, Ind which ts a Mex⸗ 
me and which not, ſhall alwap be determined 

of r the Judges, and not by xii. men. Ind it nee⸗ 
it i t eth not to afſigne anp reaſon, why they were 
"oi r{? received foz Maximes, fot it ſalficeth that 
v be hey be not againſt the Law of reaſon, noz the 
the w of God, and that they have al wap bin take 
no a law. And fach Max imes be not only hol⸗ 
ſaid den koz law, but alſo other caſes like unto them, 
zw, Ind all things that neceſſarily follow upon the 
the Name, are to be reduced to the like law,# therfoze 
alm oſt tommoõly there be 3 ſome reaſons oz 
ip con⸗ 
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confideration why ſuch Maximes be renlona⸗ 
ble, to the intent that other caſes like may the e 
moze conveniẽtip be applped to them. And they 
bee of the ſame ſtrength and effect in the law as 
ſtatutes be. Ind though the generall cuſtomeg 
of the Realme, be the ſtrength a warrant of the 
ſaid Maximes, as they be of the generall cu⸗ 
ſtomes of the realme, pet becauſe the ſaid gene- 
rall cuſtomes be in maner knowne though the 
Kealme, aſwell to them that be unlearned ag! 
learned, and may iightlp be had and knowne, x 
that with little ſtudie; and the Maximes bee 
onlp knowne in the Kings Tourts, oz among 
them that take great ſtudp in the Law of the 
Kealme,and among few other perſons : there- 
foze thep bee ſet in this wziting fox ſeberall 
grounds, and hee that liſteth map ſo accompt! 
them, oz if he will, hee may take them fox no! 
ground, after his pleaſure. Df which Max 
tmes J ſhall hereafter ſhew thee part. n 
Firſt, there is a Maxime, that Eſcuage un⸗ 
certaine maketh Knights ſervice. 
Allo there is another Maxime, that Eſcuage! 
certaine maketh ſocage. 
Alſo, that he that holdeth by C aſtle-gard, hol⸗ 
deth by Knights ſer vice, but he holdeth not by 
Eſcuage, And that he that holdeth by xx. 8. tog 
the gard ofa Caſtle, holdeth by ſocage. 
Alſo there is a Maxime, that a Diſcent tex 
keth away an entrie. 
Alſo, that no Preſcription in Lands maker} 
a right. 
Mio, that a Preſcription of rent and profits, 


appzender out of Land maketh a right. 1 he 


= 
> ä 
"ad 
** 
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=Wiſo that the limitation of a pzefcription gee 
ally taken, is from the time that no mang 
Wpvcrunneth to the contrary, 
iſo that aſſignes map be made upon lands 
In kee, foz terme of life, 02 foz terme of 
rs though no mention be made of aſſigness 
the ſathe law is of a rent that is granted, 
other wiſe it is of a warranty and of a co» 
ant. 
Iiſo that a condition to aboyd a Freehold 
not be pleaded without deed, but to avoyd 
ft of chatteli it map bee pleaded Without 


Iſs that a releaſe 82 confirmation made by 
that at the time of the releaſe oz confirma= 
made, had no right, is vopd in the Lavo, 

1gh a right come to him after, except it bee 

y warrantte, and then it ſhall bar him ol all 
Mit that Hee ſhall have after the Warrantie 


e. 
Ilſo that a right oz title ot ackion that one ly 
endeth in ackion, cannot be giben noz gran⸗ 
to none other but onelp to the tenant of the 
und, oz to him that Hath the rederſion oz re⸗ 
nder of the ſame. 
Mo that in an action of debt upon a contract 
gs defendant map wage his Law, but other= 
wie it is upon a leaſe of Lands foz terme of 
es, oz at Will. 
co it that any exigent in tale of felonie be 
ther ded agatnſt a man: he hath thereby fozth= 
with forfeited his gods to the Ring. ; 
Alte if the fonne bee attainted in the like of 
Ye lather, and after or” 9 
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of pardon of the King, and after the father = 
eth: In this caſe the land ſhall eſcheat to th 


Loꝛd of the fee in ſo much that though he hav . b 
a yonger bzother, pet the land ſhall not deſcend 
to him:koʒ by the attainder of the elder brother 


the bloud is cozrupt and the father, in law. dy⸗ 
ed without heire. 1 
Allo if an Abbot oꝛ Pꝛioz alien the Lands . 
ok his honſe and dycth, in this caſe, though h 
ſucceſſoʒ Have right to the lands, pet hee ma 
not enter but he mult take his action that is Na. 
appointed him by law. Si 
Alſo, there is a Maxime in the law, that if i a 
villaine purchaſe lands, and the Loꝛd enter, hi 
(hall injop the land as his owne: but if the dil 
lain alien befoze the Lozd enter, the altenattor Res. 
is god. And the ſame law is of goods | 
AIlſo, it a mon ſteale nods to the value of; 
twelve pence oz above, it is felony, and he hal 
dye fox it. Ind if it be under the value of xij 
pente, then it is but petite larceny, and he ſhall 
not dye foz it, but ſhall be otherwiſe 1 
akter the diſcretion of the Judges, except i 
be taken from the Perſon ; foz if a man tak 
anp thing, how little ſoever it be. from a mon 
perſon fclonionſly, it is called robberie, and hy 
ſhall dye foz it. 
Allo, hee that is arraigned upon an Jndite4q 
ment of Felony, ſha!l be admitted in favour 0 
life tochallenge xxxbj. Jurozs peremptoztly; 
but if he challenge any abobe that number; 
the Law taketh him ag one that hath refuſe); 
the Law, becauſe He hath refuſed thzee 77 * 
* and n hee ſhall dye: 0 
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Pith canſe he may challenge as manp as he 
Path cauſe of challenge ro. And further it is to 
e underſt tod that ſuch peremptozte challenge 
Hall not be admitted in appeale, betauſe it i@ - 
It the ſuite of the partie 

Alſo, the land ok every man is in the Law 
Encloſed from other, though it lpe in the open 


by 1 eld. And therefoze tf a man do treſpas there⸗ 


E N the wait ſhail be Qu re cl uſum fregit, 
Alo the rents commons of paſtare, of tur⸗ 
rie, reverſions, remainders, no: ſuch other 
pings which lye not tn manuall occupation, 
"Way not be given noz granted to none other 
"Without wztting, 
Allo that he that rcrovereth debt oz dama⸗ 
es tn the Kings Courts by ſuch an action 
pherctn a C:p1.5 lap tn the Pꝛoceſſe, map 
Pithin a peare after the recoverie, habe a Ca- 
. as ad ſatisfaciendum to take the bodie of the 
tkendant, and to commit him to pꝛiſon itll he 
abe paid the debt and damages: but if there 
yr no Capias in the firſt action, then the prain⸗ 
fe ſhall have no Capias ad ſatisfaciendum, but 
uſt take a Fieri facias, oz an Elegit within the 
are, oꝛ a Scire facias after the peare, 02 with= 
1 the peare if he will. 
q Ailo, if a releaſe oz confirmation be made to 
m, that at the time of the releaſe mads had 
thing in the Land, ac. the releaſe oz confirz 
Wtton is void, except tn certatne caſes, as to 
uch, and certaine other which need not here 
ui be remembzed. 
Alſo there is a Maxime in the law of Eng⸗ 


nd, that the King may. diſleiſe no man, no 
C 2 tha 


wꝛit ot right but by ſpecial ſutt to the Ring 
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that no man map diſſeiſe the Ring, ne pull ary 
reberſion oꝛ remainder out of him. 1 
Alſo the Kings exceliencie is ſo high in th 
lan that no freehold may be given to the Ring, 
ne be derived from him, but by matter of Re, 
coꝛd. ; 
Alto there was ſometime a Maxime and | 
Law of England, that no man ſhould have 


SSS 


2 2 


— 


e foz a fine to be made in the Chancery foz 1t,” 
But theſe Maximes be changed by the ſtat. ol 
Magaa charta cap, 16. Where it is ſaid thus. 
Nulli negabimus, null: vendemus 1<&um vel} 
juſtitiam. And by the woꝛds Nulli neg ab mus 
a man ſhall habe a w:it ot tight of conrſe in th 
Chancer ie without ſning to the King foz t. 
Aud by the wozds Nulli vendemus, he ſhal hau 
it without fine: e ſo many times the old Max 
tmes of the Law be changed by ſtatutes, Tl 
though it be reaſonable, that foz the — 4 
diberũties of actions that be tn the i ae S 00 
Eng and, that there ſhould be diberüttes 0 
Pꝛoces, as in the reall adions after one mine 
aud in perſonall actions after another — 
Vet it cannot be pzoved meerrlp by reaſon, tha 
the ſame Pꝛoceſſe ought to bee had and non 
other: fo: by Statute it might be altered. * 
ſo the ground of the ſaid Pꝛoceſſe is to bee rt 
_ onelpto the Maximes and Cuſtoms 


e. q 
And N Have ſhewed thee theſe Maxime 
befoze rehearſed, not to the intent to hew the 
ſpecially what is the cauſe of the law in tha 
foz that Would aghe a great reſpite. war) | 


Cd 
— 


ny 
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ve ewed them only to the intent that thou 
apſt perceive that the ſaid Maximes # other 
We, map bee conveniently ſet foz one of the 
8 Wounds of the Laws of England. Mozeover 
ere be divers cafes, whereof J am in doubt 
"Whether thep be only Maximes of the law, oz 
"Hat they be grounded upon the law of reaſon, 
herein I pꝛay thee let me heare thine opini⸗ 


bo. Jpzay thee ſhew thoſe caſes Chat thon 
Peaneſt: and J ſhall make thee anſwer there- 
1 as I ſhall ſee cauſe. 


ereafter follow divers cafes, wherein the Stu- 
5 dent doubteth whether they be onely Maximes 
a of the Law, or that they be 
grounded upon the 
Law of Reaſon. 


(- AP. 9. 


He law of England is, that it a man com⸗ 
mand another to do a treſpaſſe, g he doth 
it that the commander is a treſpaſſer. 

And Jam in doubt whether that it bo one⸗ 

by a Maxime of the law, oz that it be bythe 

aw of reaſon. 

Alſo, J am in doubt upon What 125 it is 

ounded, that the acteſſozie ſhall not be put to 

ſwere befoze the paincipall, ec. 

Allo be law is that if an Þbbot byp a thing 
tommeth to the uſe of the houſe, and dieth, 
it his ſucceſſo; ſhall be charged Ind Jam 
mewhas in doubt upon what ground that 

C 3 Lays 
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Law dependeth. 1 

Alſo, that hee that hath poſſeſſion of Land | 
though it be by diſſetün, hath right againſt al 
men but againſt him that hath right. 8 
 Fifo,that if an action rcall be ſued againſt : 

n man that hath nothing in the thing deman 
ded, the wit ſhall abate at the common Lau 

Alſo, that the altenation of the tenant hang 
ing the wit, noz his entrie into religion, oz 
he be made a Knight, oz if ſhe be a woman ant 
take an huſband hanging the wzit, that th. 
Wait (Hall not abate, - 

Alſo it land and rent that is going out of the 
fame land, come into one mins hand of * 
eſtate, and like furety of title, the rent is 
tinc. 

Alſo, if land deſcend to him that hath rig 
to the ſame land befoze, he ſhall be remitted ty 
his better title tf He Will. 

Alſo, it two titles be concurrant rogther 
that the eldeſt title ſhall be preferred, ˖ 

Alſo, that everp man is bound to make re 


kompence fo2 ſuch hurt as bis beaſts ſhall do 


in the cozne oꝛ graſſe of his neighbour, though 
he know not that they were there. 

Alſo, if the demandant oz platntiffe hanging 
his wit will enter into the thing deman- 
ded, his wzit ſhall abate. And it is many 
times verp hard 4 of great difficultte to know: 
what caſes of the Law of England be groun 
ded upon the Law of reaſon, and what upon 


tuſtome ofthe Realme: and though it be hard 


to diſctine it, it is very neceſſarp to be known 


foz the knowledge of the perfect reaſon 4 the 
aw, 


4 
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w: e ik anp man think that theſe caſes befoze 
ehearſed be grounded upon the law of reaſon, 
Men he may referre them to the firſt ground of 
Wc law of England, which is the law ot rea⸗ 
In whereof is made mention in the 5.chapter, 
ind ik anp man thinke that thep be grounded 
von the law of cuſtome, then he map referre 
em to the Maximes of the law, Which be aſ⸗ 
ned koꝛ the fourth ground of the law of Eng⸗ 
nd. whereof ment ton is made in the 8. Chap. 
5 befoze appeareth, 
Do. But J pꝛap thee ſhew me by what au⸗ 
Wozitie it is pꝛoved in the lawes of England, 
jat the caſes which thou haſt put befoze in 


| ze 3, Chap. and ſuch other which thou cal⸗ 
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ſt Maxims, ought not to be dented, but ought 
be taken as Maximcg. Foz ũth thep cannot 
pzoved bp reaſon, as thou agreeſt thp ſelfe 


L hep cannot, thep may as lightip be denied ag 
firmed, unles there be ſome ſufficient autho⸗ 


ty to appꝛove them. 
Stu. Manp of the Cuſtomes and Maximes 
the Lawes of England bee knowne by the 
Ile and the cuſtome ofthe realme ſo apparent= 
that it needeth not to habe any Law weit= 
n thereof. Foz what needeth it to habe anp 
aw wzitten that the eldeſt ſonne ſhall inberite 
is father ; oz that all the daughters ſhall in⸗ 
ertte together as one Hetre, if there bee no 
4 — that the huſband ſhall have the goods 
Ind chattels of his wife that ſhee hath at the 
"Fine of the efponlels;ot after: oz that a baſtard 
all not inherite as heire: oz the executozs 
zall have the diſpoſition of all the goods of 
C 4 their 
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their teſtatoꝛ: and if there be no exerutoꝛs, ti | 
the Oꝛzdinarp ſhall have it, and the heire by | 
not meddic with the gods of his anceſtoz, by: 
it any particular cuſtomes helpe him. 
The other Marimes © cuſtomes ofthe la 
that be not fo oper ly known among the peoy 
map be knowne partip by the Law of N eaſo 
and partly by the bokes of the Laws of En 
land called Veare: and 1 crmes, and partlp , 
divers Records remaining in the R. Com 
and in the Treaſurie : and fpectaity by a book? 
called the R giſter, and alſo by divers ſtatute 
wherein mo ny of the ſod Cuſtomes and M/] 
imes be oft rectted, as to a diligent Search * 

will euidentip appeare. b 


Of the fift ground of the Law of 
England. 


Cap. 10. 


He fift ground of the Law of Englan 
ſtandcth in divers particular cuſtoms 1 

ſed in diverg counties, townes, cities, an 
.— in this realme, the which particuls 
cuftomes, becauſe thep be not againſt the la! 
of reaſon, noꝛ the law of God, though — ' 
againſt the ſaſd generail Cuſtomes oz Ma 
imes of the Law, yet neverthe leſſe they nand! þ 
effect and be taken foꝛ law: but tf it riſe in qui" 
nion in the Kings courts, whether there be! 
ny ſuch particular cuſtome oz not, it ſhall bt 
tried by xij men, und not by the Judges, t xecy 
Fe ſame particular * be ol * 9 
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0 the lame Court. Of which particular Cu⸗ 
docmes, J have hereafter noted ſome foz an 
exampie. 


Firſt, there is a cuſtome in Rent thot is tal- 
led Gavelkind, that all the bzethzen ſhall tnhe- 
or rit together, as ſiſters at the Common Law. 
Alto there is another particular Cuſtome, 
that is called Buxghengltſh, where the ponger 
ſonne ſhall inherit befoze the eldeſt, * that 
cuſtome is in Nottingham. 
Au there is a cuſtome in the Citie of "ES 
don, that freemen there, map by their teſtament 
3 fnrofled, bequeath their lands that they be ſei⸗ 
1128 led of to whom thep will, except to Mozt= 


maine. Ind if they be Citizens and Freemen, 


that they map alſo bequeath their Lands to 


WMoꝛtmatne. 


Alo in Gavelkind, though the Father be 
= hanged, the ſonne ſhall inherite. Foz their cu⸗ 
ſtome is, The Father to the bough, the Son to 
the plough. 
Alisa in ſome Countries the wife ſhall habe 
the halfe of the huſbands lands in the name of 
her dowꝛp, as long as ſhe liveth ſole. | 
And in ſome Country the huſband ſhall have 
the halfe of the inheritance of yis wife, though 


piMhe have no ilſue by her. 


Alſo in ſome Country an Inkant when he 


: is of age ot xb. peers map make a feoffement, 
= and the feoffement good. Ind in ſome Counz 


Fry when he can mete an elle of cloth, 


Ot the fxt around of the Law of 
England, 


Cap. 


The 11. Chapter. 
Cap. 11. 5 


He ſixt ground of the Law of England | 
ſtandeth in dibers ſtatutes made by our 
Soveraign Lozd the Ring e hits pꝛoge⸗ # 


nitozs, # by the Lozds ſpirituali æ tempozall, . t 
and the Commons in divers Paritaments, in 


ſuch caſes where the law of reaſon, the law ok 


God, Cuftomes, Maximes ne other grounds 
of the law ſcemed net to be ſufficient to puniſh 2? 


evill men, and to reward good men, And 1 


remember not, that J habe ſcene any other 'Þ 
grounds of the Lam of England, but onely 'F 


theſe that J have befoze remembꝛed. Further⸗ 


moze it appeareth of that J have ſaſd befoze, 7 
that oft times tro oz thzee grounds of the laW 
of England muſt be jopned together oz that the 
platntt*can open 4 declare his right, as tt may 
appeare by this example. If a man enter into 
anothet mans land bp fozce, and after maketh Fj 


keoffement foz maintenance to defraud the 
platntiffe from his action : In this cafe it ap- 
perreth that the ſatd unlawfull entrie is pꝛoht⸗ 
dited by the Law of reaſon , but the platntiffe 


ſhal recover treble dammages . that is by reaſon 


of the ſtatute made in the d. peare of King H. 6. 
cap. g. Ind that the damages ſhall be ceſſed by 
xij.men that is by the cuſtome ot the realm. And 
io in this caſe, thꝛee grounds of the law ok 
England maintaine the platntiffcs action, 3 


And lo it is in divers other caſes that need 
not to be remembꝛed now. And thus J matie w 
en end fo2 this time, to ſpeak any further of the 
gronnds of the law of England . D. J mo 4 
a ce 
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j | thee fo: the great paine that thou haſt taken 

therein. Mevertheleſſe, ko aſmuch as it appea= 
d reich that thou haſt ſaid befoze, that the learned 
3x nen of the Law of England pꝛetend co verifle, 
4 i that the Law of England will nothing doe, nc 
attempt agatnlſt the Law of Reaſon, noz the 
*Blaw of God, J pzay thee anſwere mee to 
1 ſome queſttons grounded upon the Law of 
England, how as thou thinkeſt, the Law may 
"Mand with reaſon cz conſcience in them 
q | Sr. Put the caſe, and J ſhall make anſwere 

Perem as well as J can, 


- 4 The firſt queſtion of the Doctor, of the Law. 


e, 8 of England and Conſcience. 
w 
"y 4 Go ap. I2, 


Have heard ſap, that (fa man that is bound 
| (nan Obligatton pay the money, but he ta= 
keth no acquittance, oz it he ta ze one and it 
appenech him to leeſe it, that in that caſe he 
hall be compelled by the Lawes of England 
F o pay the monep agatne. And how may it be 
1 atd then, that that Law ſtandeth With reaſon 
Sid conſcience? foz ag it is grounded upon 
he Law of Reaſon, that debts ought dor 
Fight to be paped , fo it ts grounded upon the 
aw of Reaſon (as it ſeemeth ) that when 
I 17 5 be paped that he that paped them ſhould 
d e diſcharged, Su. Airſl, thou muſt under⸗ 
ie wand, that it is not - Law of England, 
Xe l at if a man that is bound in an Obligati⸗ 
5 pn pay tge money withokt Fcquittance, oz - 
6 3 | 


The 12 © Cluprer, 


he take acquittance and leeſe it, that ther t. 
the law determineth that hee ought of right to 
pap the monp eftſcones, foz that law were boch 
againſt reaſon and conſcience. But though it is 
fo, that there is a generall Maxime in the law 
of England, that in an acton of debt ſued upon 
an Obligation, the defendant ſhall not piead | 
that he oweth not the mony, ne can in no Wit 
diſcharge himſelke in that action, but he have 
atquittance oz ſome other wziting ſuffictent in 
the Law, oz ſome other thing like, Wwitneſfting 
that he hoth paid the monp: that is ozdained 
by the Law to avopd a great inconvenience 
that elſe might happen to ceme to many peo⸗ 
ple: that is td ſap, that every man by a Nude 
parol, and by a bare Avcrrement ſhould avoyd 
an Obligation. Whercfoze to avotd that in- 
conventence, the Law hath ozdained, that as 
the defendant is charged by a ſufficient wat: | 
ting, that ſo he muſt b diſcharged by ſoffici- 
ent wziting, oz by ſome other thing of as high 
authozitp as the Obltgation is. And though 7 
it map follow thereupon, that in ſome particu⸗ 
lar caſe a man by occaſion ok that general 
Maxime map be compelled to pap the money 
againe that he paid befoꝛe: yet nevertheleſſe, 
no default can be thereof aſſigned in the Law. 
For like as makers of Law take heed to ſuch 
things as map oft fall, e do much hurt among 
the people, rather than to particular caſes: So 
in likewiſe the gener all grounds of the law ol 
England, heed moze what is g cod fox many 
than whet is god foꝛ one ſingular perſon one | 
Ty And becauſe it ſhould be a hurt to wn, 


„ 
1 <4 
©: 
We 
9 

* 
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7 an Obligation ſhould be ſo lightly avoyded 
Sy wozd, therefoze the Law ſpecially pꝛeven⸗ 


| I th that hurt under ſuch manner as befoze ap⸗ 


geareth: and vet intendeth not, nozcomman- 
eth not, that the money of right ought to be 
aid againe, but ſetteth a generall rule which 
I god and neccfſary to all the people, & that 
very man map wel keep, without it be thzough 
"His owne default. And if ſuch default happen 
in any perſon, whereby he is withoit remedy 
It the common law, pet he may be holpen by a 
Fubpœna, and ſo he may in many other caſeg 
"Where conſtience ſer veth foz him, that were tos 
Jong to rehearſe now. 

Do. But I pzay thee ſhew me under what 
"Finer a man map be holpen by conſctente. And 


1 hether he ſhall be holpen in the ſame tourt, oʒ 


another. 


'F $:. Becauſe it cannot bee well declared 
=Where a man ſhall be holpen bp conſctence, and 


here not, but it bee firſt knowne what 


3 onſctence is, thcrefoze becauſe it pertaineth to 
u. Hee moſt pzoperlp, to treat of the nature and 


"Rualtity of conſcience, therfoze I pzay thee that 
Hou wilt make me ſoms btiefe declaration of 
"He nature and quality of conſcience, & then J 
"Hall anſwer to thy queſt ion as well as Jcan, 
Do. J will wich god will do as thou ſateſt, 
ind to the intent that thou mapeſt the better 
Enderſtand that J ſhall ſay of conſcience, 'F 
"Wall firſt ſhew thee What $1ndere(1s is, and then 
hat reaſon ts, and then what conſcience 18; 
And how thele thzee differ among themſel bes, 
wall ſome hat touch. wu " 


The 1 3. Chapter. 


What Sindereſis is. 


Cap. 13. 


Indereſis is a natural power of the toule, let 
in the higheſt part therof mo bing and ſtir⸗ 1 
ring it to god, æ abhozring evil. Ind ther⸗ 1 
foꝛe Sinde reſis never fnneth noz erreth. Ind 
this S ndereſis out Loꝛd put in man to the tn- I 
tent that the oꝛder of things ſhould bee obſer- 
ved. Foz, after Saint Dionile, the wifedome of 2 
God joyneth the beginning of the ſecod things 
to the laſt of the firſt things: foz Angell is of 
a nature to underſtand without ſearching of > 
reaſon,and to that nature man is joined to Sin- 
der eſis, the which Sindereſis map not wholly be 
extincted neither in man, ne pet in dainned | 
ſoules. But nevertheleſſe as to the uſe and ex⸗ 4 
ertiſe thereof, tt map be let foz a time, either | 
though the barkenefle of ignoꝛante, oꝛ fox un⸗ 
diſcreet delectation, oz foꝛ the hardneſle of ob⸗ 5 
ſtinac ie. Firſt by the darkneſſe of gnozance | 
Sindereſis map be let, that it ſhall not murmure 
Againſt ebill, becauſe hee belee beth e vill to be 
good, as it is in heretikes, the which, when hey | 
dpe foz the wickedneſſe of their . 
that they dye foz the very truth of the faith. 
Ind by undiſcreet delectatton , Sinderctis is 
ſometime ſo overlatd, that remozſe oz. . 
ok conſcience foꝛ that time can have no — 4 43 
Foz the hardnes of obſtinacy Sindereſis ig alſa 
let that it map not ſttrre to goodneſſe, as it is NF 


in damned ſoules that be ſo obſtinate in | 
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Vat thep map never be inclived to good. And 
Fhorgh dindereſis may be ſaid to that point ex⸗ 
z inct in damned ſoules, pet it may not bee ſatd 
hat it is fully extinc᷑ to all tntents. oz thep 
Ilwey murmure againſt the ebill of the paine 
et hat they ſuffer foꝛ unne, and fo tt may not be 
x: ald that it is uniberſallyp, and to all intents 
Ind to all times extintt. Ind this Sindereſis tg 
1d Ke beginning of all things that map bee lear⸗ 
ped by ſpeculation oz ſtudte, and miniſtreth the 
x: generall grounds and pꝛinciples thereof ; and 
of Ilſo cf all things that are to be done by man, 
19 In cxample of ſach things as map be learned 
of Þy ſpeculation appeareth thus: Sindereſis ſaith 
of Wot everp whole thing is moze than anp one 
n- Part of the ſame thing, © that is a ſure ground 
be Wat never fatleth, and an example of things 
ed Hat are to be done, oz not to be done;as Where 
pinderelis ſapth no evill is to be done, but that 
er god neſſe fg to be dene and followed, and ebvill 
jo be fled, and ſuch other. 
b: Ind therefoze Sindereſis is called by ſome 
Ken, the Law of Reaſon, foz it miniſtreth the 


Wtnciples of the law of reaſon, the which be in 
very man by — in that he ts a reaſonabis 
AI rea ure. 


Ot Reaſon. 
Cap. 14. 


Hen the firſt man Adam Was created, 
be received of God a double eye, that is 
at M 


The 14. Chapter. Y 
to fap,an outward eye, whereby hee might fee 75. 


viſible things, and know his bodily encmies Þ 
and efchew them. And an inward eye that is 


the epe of reaſon , whereby hee might ſee his 


ſpirituall enemies that fight againſt his ſoule & 


and beware of them. And among all gifts that 
God gave to man, this gift of reaſon is the 
molt nobleſt, foz thereby man pzecelleth all 
beaſts, and is made like to the dignity of An⸗ 
gels, diſcerning troth from faiſhod, and evill 5 
from god. wherefoze he goeth farre from the 


effect that he was made to, hen he taketh not 


heed to the truth, oz when he pzeferreth evill 7 
befoze god. | 


Ind therefoze after Doctozs, reaſon is the . 


power of the ſoule, that difcerneth betweene 3 
god and evill, and betweene god and better, 
comparing the other: the which alſo hw c th i 
vertues, loveth god, and flycth vices. Ind 


reaſon is called righteous and god, foz tt is 1 
contoꝛmable to the Will of GOD, and that ts & 


the firſt thing, and the firſt rule that all things 


mult be ruled by. And reaſon that is not righ- ys 
teous noꝛ ſtraight, but that is ſaid culpable, is 


either becauſe ſhe is decetved with an Errour 


that might be overcome . 92 elſe through her 4 
pride oz ſlethfulneſfe ſhee enqutreth not fo; 8 


a nowledge of the truth that ought to bee en⸗ 
quired. Yiſo reaſon is dibided into two parts, 
that is to ſap, into the higher part and into tbe 
lower part. T7 E 

The higher part hideth hcavenlp things and wa 


eternall, and reaſoncth by heavenlp Lawes 0) fas 


by heavenly reaſon what is to be done, what 5 


1 The 15. Chapter. 25 


not to be done, and what things God com⸗ 
miindcth, and what he pꝛohtbiteth. And this 
Meer part of reaſon hath no regard fo tranũ⸗ 
My things oz tempozall things, but that ſome⸗ 
Me as it were by maner of counſell ſhe bzin⸗ 
y koꝛth heavenly reaſons to ozder well tem⸗ 
all things. The lower part of reaſon Woz⸗ 
h moſt to governe well tempozall things, & 
groundeth her reaſons much upon laws of 
An, a upon reaſon of man, wherby ſhe conclu= 
h that that is to be done, that is Honeſt and 
expcdtent to the commonwealth; oz not to be 
Mie, that is not expedient to the Common⸗ 
Wealth. And ſo that reaſon whereby J know 
d, and ſach things as pertaine to God, be⸗ 
Mgeth to the higheſt part of reaſon. And the 
fon wherebp J know creatures, belongeth 
the lo wer part of reaſon, And though thele 
Mo parts, that is to ſap, the higher part, a the 
ver part be one in died t eſſente, pet they dif= 
vy reaſon of their woꝛ king, and of their ofs 
,. as it is of one ſelfe epe, that ſometime loo⸗ 
Mh upward, and ſometime downeward, 


5 Of Conſcience, 


| Cap. TR. 7 

His woꝛd Conſcience, which in latine ts 

called conſcientia, is eompounded of this 

= pepoſitis cũ, that is to ſay tnEngliſh v 
k this noune ſcientia, that is to ſap in Eng= 
uy knowledge,and fo conſcience is ag much to 
as knowledge of one thing with another 
* ng, a conſcience io * is nothing els ps 


The 15. Chapter. 
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1 


an applying of any ſcience oꝛ knowledg to ſou; p./ 
particular act of man, Bud ſo conſcience mY 


2 


ſometime erre, a ſometime not erre. And ofcon © 
ſcience thus taken, doctoz8 make many deſcriy'L 
ttons,whereof one doctoz ſaith, that conſcien £ 


is the law of our underſtanding. Tnother,th! 
conſcience is an habit of the mind diſcernin(! 
between good 6 evill, Another, that cõſcience i 
the judgment of ' edging on the party 


applying of any —_ oz knowledge to ſud e 


things as be to be done, whereupon it follow f 
eth, that ups the moſt perfect knowledge of an 
law o2 cunning a of the moſt perfect & mol} ern f 
applying of the ſame to any particular act 1 
ma followeth the molt perfit, the molt pure, th! 
molt beſt conſcience. And if there be default i; 


knowing of the truth ok ſuch alaw,oz in the ay 


piping of the ſame to particular acts, then then 


upõ followeth an erroz oz default in coſcientc! 
as it may appeare bp this exgple. Sindereſis m- 


niſtreth a univerſal pzinciple that never erret!s 
(that is to ſop)that an unlawtul thing is not tf 
be done. And the it might be taken bp ſome 118 
that every oath is unlawfull, becauſe the Lon 
ſaith, Mat. 3. Ye ſhal in no wiſe ſweare: and yt 


he that bp reaſg of the ſatd woꝛds Wil hold th! 


it is not lawtull in no taſe to ſweare erreth 5 


conſctence,foz he hath not the perfit knowledem 


and underſtanding of the truth of the ſaid gon 


pel, noꝛz he reduceth not the ſaping of ſcriptr fo; 


to other ſcriptures, in which it is granted th 


in ſome caſe au oath may be lawful, + the - | 
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y conſcience map ſo erre in the ſatd taſe, a in 
er like, is beckaſc conſcience is foꝛmed of a 
ain pꝛopoũtion oz queſtion grounded partt= 
@Qariy upon univerſal rute s ozdained foz ſuch 
ngs as are to be done, And becauſe a parti⸗ 
ar pꝛopolition is not known to himſelte, but 
ſt appeare t be ſearched by a diligent ſearch 
x reaſs,therfozc tn ſearch and tn the coſctence 
t ſhould be fozmed therupd, map happẽ to be 
oz e therupð it is ſad that there is erroꝛ in 
ſcctence:which erroꝛ commeth either becauſe 
Noth not aſſent to that he ought to aſſet unto; 
ax iſe becauſe his reaſon whereby he doth rea 
one thing to another, is deceived, Foz fur= 
r declaratis wherof it is to underſtand that 
02 in cõſcience commeth 7.maner of Wapes. 

ſt is though ignoꝛance:ꝭ that is when man 
dweth not what he ought to do, and then he 
iht to aſk counſel of the that he thinkg mot 
ert in that ſtiẽte, her upon his doubt riſeth 
Md it he ca habe no counſel, the he muſt whol= 
Whomtt him to God, # he of his godnes Wl fo 
er him, that he wil ſave him krö offence. The 

nd is through negligence, as whe a man is 
lig ent to ſearch his owne conſcience, oz to 
urtre the truth of other. The 3. is thzough 
We, as when he will not meeken himſcife, ne 
eve them that be better a wiſer than he is; 
fourth is thꝛough ſingularityp. ag When a 
am followeth his owne wit, and will not con⸗ 
Ine himſelte to other, noz follow the good 
mon wapes of men, The flft is tho- 
gh an ino2dinate affection to himſelte wher⸗ 


une maketh confcience to follow his defire, | 
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and ſo he tauſeth her go out of her right courſe 
{The 6. is thꝛough puſtlanimitp, whereby ſom 
perſon dzedeth oft times ſuch things as cf req 
ſon he ought not to dzead, The 7. is thong 
perplexitp 4 this is when a ma beleeveth him 
ſeif to be ſo let betwixt two fins. that he think 
eth it unpoſſible, but that he ſhall fall into tt 
one, dut a man can never be ſo perplexed in dee 


but thzough an errsz tn conſcience, # if he wi 


put away that erroz he ſhall be delibered:there 


koꝛe J pꝛap thee that thou wilt alwayes have 


god conlctence,and it thou have ſo, thou ſhal 
alwapes be merry, it thine oxon heart repo! 


thee not, thou ſhalt alwapes have inward peac 


The gladnes of right ile men is of God & 
God, e their jop is alwapes in truth and ga! 
nes. There be manp diverſitics of conſcien 


but there is none better than that, whereby 


man trolo knoweth himſelf, Manp men kno! 
many great a high cunning things, a pet kno 
not themſcives, and trulp he that knoweth 
himſelfe knoweth nothing well. Fiſo he hath 
god a cleane conſcience, that Hath purity at 
tieannes tn his hart, truth in his woꝛd, eric 
Wiſencs in his deed, And as a light is ſet in 
lantern that oll that is in the houſe map be ſc 


therebp.ſo almighty God hath ſet conſcience 


the mtdit ol everp reaſonable ſonle as a lig 
wherbp he map diſcern a know what he ong 
to do, a what he ought not to do. Therefozef 
aſmuch as it behcoveth thee to bee occupied 
ſuch things as pertain to the law: It is nec 
ſary that thou ever hold a pure 4 clean con 
ence; ſpeciallp in ſuch things as cõcern * t 
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n: foz the fin is not foꝛgiben but if the thing 
it is wzonatulip taken be reſtozed, Ind J 
:ſel thee alſo that thon lobe that is god g fly 
it is evil, a that thou doe to another as thou 
guldeſt ſhould be done to thee, g that thou do 
thing to other that thou wouldeſt not ſhould 
done to thee; That thou doe nothing againſt 

ith, that thou live peaccablp with thy neigh⸗ 
2, and that thou do Juſtice to eberp man as 
ach as in thee is. And alſo that in everp ge⸗ 

all rule of the law, thou doe obſer be & keepe 

ty: & if thou doe thus, I truſt the light of 

lanterne, that is thy conſcience, ſhall never 
ertincted, St. But I pzap thee ſhew me what 
hat equity that thou haſt ſpoken of befoze, 
hat thou wouldft that J ſhould keep. Do. 1 
l with god will ſhew thee ſomewhat therok. 


57 What is Equitie. 


Cap. 1 
Quity is a right > wes that confidereth 
all the particular cirtũſtances of the deed, 
the which alſo is tẽpered With the ſweet⸗ 
de of mercie. Ind ſuch an equity muſt al⸗ 
ayes be obſerved in everp law of man, k in e⸗ 
ry general rule thcreof,s that knew he well, 
at ſaid thus, laws covet to be ruled bp cqut= 
. And the Wiſe man ſaith, be not obermuch 
ht wile: foz the extreme right wilencs is ex⸗ 
me wong, as who ſaith, i thou take all that 
e woꝛds of the law giveth thee, thou ſhalt ſõe⸗ 
ne do againſt the law: foꝛ the plainer decla⸗ 
tion What equity is, thou ſhalt underſtand. 


The 16. Chapter. 


at fith the deeds e acts ofme, foz which law 
bin oꝛdained, happẽ in divers maners infinit; 
It is not poſſible to make any generall ru! 
the law, but that it (hal faile in ſome caſe, a th 
foze makers of laweg take heed to ſuch thin 
as may often come, & not to every partici! 
caſe,foz thep could not though they would,? 
therfoze to follow the Woꝛds of the law were 
(oe caſe both againſt juſtice ⁊ the comonWweal 
TWherefoze in ſame caſes it ts neceſſary to le 
the woꝛds of the law, a to follow that reaſo 
juſtice requtreth, a to that intent equity is 
dained: that is toſap,to temper # mitigate! 
Figoz of the Law. Ind it is called alſo by ſt 
men'Epicaia, the which is no other thing | 
an exception of the law of God oz of the lat 
rea ſon fro the generall rules of the law of 1 
when thep bp reaſon of their generaltp wo 
in any particular caſe judge agatnſt the law! 
God, oz the law of reaſon, the which excepti 
is ſecretly underſtood in every generall rule 
eberp poſitibe law. And ſo it appeareth that 
guitp taketh not awap the very right, but o 
that that ſeemet h to bee right bp the gent 
woꝛds of the law:noz it is not oꝛdained agat 
the crucines of the law, fo2 the law in ſuch 
generally taken is god in himſclfe, but equ 
Followeth the law in all particular caſes whe 
right aud Juſtice requireth, notwithGand! 
the generall rule of the law be to the contre 
Wherefoze it appeareth that if any lam we 
made bp a mã without any ſuch exceptiũ exp! 
fed oz implied, it were manifeſtly unreafoni 
were not to be ſuffered:foz ſuch tauſes 8 
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The 16. Chapter. 12 


ak both the law of God. e the law of reaſon, 
git a man make a vew that he will never eat 
hitemeat, and after it happeneth him to come 
re where he tan get nd other meat. In this 
ſe it behoveth him to break his abow, fox the 
rtt:ular caſe ts excepted fecretlp fro his ge⸗ 
ral! avow by his equity oz Epicap, as it is 
td befoze, Milo it a law were made in acitte, 
at no man under the paine of death ſhould o⸗ 
n the gates of the citie befoꝛe the Sunne ri⸗ 
g: pet tf the cittzens be foꝛe that houre flying 
om their enemies tome to the gates of the ct- 
, one foz ſaving ofthe citizens opencth the 
tes befoze the houre appointed by the law, pet 
offendeth not the law,foz that caſe is excep= 
d from the fatd gener all law by equitie, as is 
id befoze: # fo it appear eth that equity rather 
lloweth the intent of the law, than the wozds 
the law. Ind I ſuppoſe that there be in like⸗ 
iſe ſame like equities groũded on the general 
les of the law of the realm. S. Ye ver ilp⸗ wher⸗ 
one is this, there is a gener all pꝛohibition in 
zelaws of England, that it ſhalt not be lavwfull 
any ma to enter into the freehold of another 
ithout anthozttpof. rhe owner oz the Law: 
t pet it is excepted fro the ſaid ꝑohibitiõ by 
e law of reaſon, that if a man dꝛive beaſts by 
e high wap, 4 the beaſts happen to eicape in⸗ 
the cozne of his neighbour, a he to being out 
s beaſts that they ſhould doe no huxt, goeth 
to the ground, a fetteth-out his beaſts; there 
chall juſtiſte that entry into the ground by 
Me 14w, Also . the ä 
Mt 5 = AQ 


Cave his life, he ſhall be excuſed by the ſaid (14! 


the comon law, by ſuch an exceptton of the 1a: 


1 9 0 ag the letter map ſuffe 
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of Ed. 3. made the 14 peere of his raign when. 

by it is oꝛdained that no man upon pain of in 
pꝛiſonment ſhould gibe anp almes to any bal 
ant begger that is well able to labour: pet tf 
man meet with a valtant begger in ſo told 
Weather and ſo light opparel, that if he habe n 
clothes he (hall not be able to come to any tom 
to have ſuccour, but is 1isely rather to dpe j 
the wap, « he therekoze gibith him appareil t/ 


tute, by ſuch an exteption ofthe law of reaſq 
as J have ſpoken of,Do.J know well that 
thou ſaiſt he ſhall be exceyted of the ſatd ſtatu 
by cõſcience a over that, that he ſhal have grev 
reward of God fo2 his god deed, but J Won 
wit whether the party ſhall be ſo diſcharged ij 


of reaſon, oꝛ not, foz though 1gnozance un bin 
tible of a ſtatute excuſe the party againſt God! 
pet (as J have heard) it excuſcth not in th 
lawes of the realme, ne pet Chancery, as ſom 
ſay, although the caſe be ſo that the party 

whom the: fozfeiture is given map not win 
tonſtiente leave it. St. Uerflp, by thy que ſtio 
thou haſt put me in a great doubt, wherfoze 
p2ay thee give me a reſpite therin to make the 
an anſwer, but as I ſuppoſe foz the time (how 
beit J Will not fullp affirme it to be as J ſay 
it ſhould ſeeme that he ſhonld Well plead it foj! 
his diſcharge at the tommon Taw, becanſe 4: 
Call be taken that it was the intent of the ma 
kers of the ſtatute to except ſuch caſes. Ind th 
Judges map manp times judge after the mim 


m 
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Ind fo it ſcemeth they map in this caſe, And di⸗ 
im ders other exceptions there be alſo from other 
ner all grounds of the Law of the realme by 
ch equitp, as thou haſt remembzed befoze, 
hat were too long to rehearſe now. Do. But 
et I pꝛap ther ſhew me ſhoꝛtly ſomwhat moze 
f thy mind under what manner a man map be 
plpen in this realme bp ſuch equity, A Will 
vith god will ſhew thee ſomewhat therein. 


7 In whit manner a man ſhall be holpen by 
equity in the lawes of England... © 


ap. 17. 


Irſt it is to be under ſtod, there be in mas 
np caſes divers exceptions fro the gener ait 
grounds ol the law of the Bealme bp other 
eaſonable grounds of the ſame law, Wherebp 


is of this generall ground, that it is not law⸗ 

all fox any man to enter upon a Deſcent, pet 
ze reaſonablenes of the Law excepteth from 
ze ground, an inkant that hath right, and hath 
ftered ſuch a Deſcent. &him alſo that maketh 
Intinuail claime, and ſuſtereth them to enter, 
otwithſtanding the diſcẽt. Ind of that excep⸗ 
on they ſhal have ad vantage in the comon law 
nd ſo it is lik e wiſe of divers ſtatutes, as of 
he ſtatute wherby it is pꝛobibited, that certain 
articular tenants ſhal do no Waſt pet if a leaſe 
2 terme of pecres be made to an infant that ts 
thin peerg of diſcretion, as of the age of v-0z 
j petreg, ⁊ a ſtranger do wall,tn this caſe ow 
n= 


moxime and cuſtome of the realm. And alſo fy: 


parations. But the cauſe there as Jſuppel? 


ted fromthe generall cuſtomes oz — j 
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infant ſhall not be puniſhed foz the wall, for 
is excepted # excuſed by the law ofreaſon, In” 
a woman covert to whom ſuch a leaſe ts mad 
after the coberture, ſhall be alſo diſchargede 
walſt after her huſbands death, by a teaſonali 


reparattons to be made upon the fame groun 
it is lawfull foz ſich particular tenants to 
downe trees upon the ſame ground to make rt! 


is, foz that the minde of the makers of the ſai 
ftatute halbe taken to be, that that caſe ſhou 
de excepted. And in all theſe caſes the parti 
halbe holpen in the ſame tourt a by the coma? 
law: & thus it appeareth that ſometime a ma 
mop be excepted rom the rigoꝛ of a maxime 0 
the law by another maxime ofthe Law, An 
ſometune from the rigoꝛ of a ſtatute by the lar 
of reaſon, « ſometime by the intent of thet ne: 
Kerg of the ſtat. but pet it is to be underlloo! 
that moſt commonlp,where any thing ts ex 


the lawes of the Realme by the law of reafor 
the party muſt have his remedy by a wit thi 
ts calted Subpcena,. if a Subpœna lye tn the call, 
But where a Sabp-ena Ipeth,# where not, iti 
not our intent to treat of at this time. And 1 
ſome caſe there is no remedy fox ſuch an equi 
by wap of compulſion, but all remedte there 
mut be cõmitted to the ronſcience ot᷑ the party: 

Do&, But in caſe where a Subpœ na ſpeth i 
Whom ſhal it be directed, whether to the Judg 
oꝛ the party: St. It ſhal never be directed to thi 


Judge, dut to the party plaintiff 03 to — — ; 
urn 
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urney, aud thereupon an Injunction com 
nanding them by the ſame under a certatne 
zatn therein to be contained, that he pꝛoceed no 
urther at the common Law, till it be determi⸗ 
ed in the Kings Chancery, Whether the 
4laintiffe hath title in conſcience to recober oz 
not. And when the plaintiffe by reaſon ofſuch 
in Injunction ceaſeth to aske any further pꝛo⸗ 
elle. The Judges will in likewiſe ceale to 
nake any further pꝛoceſſe in that behalte. 

Do. Js there any mention made in the lam 
ff England of anp ſuch equities 7 > u Ok this 
erme equitte, to the intent that is ſpoken of 
here, there is no mention made in the Law of 
England, but of an equity deribed upon cer⸗ 

ain ſtatutes, mention is made manp times and 
ten in the Law of England: But that equt= 
y is all of another effec than this. But of the 
fect of this Equity that we now ſpeake of, 
nention is made many times: fox it is oft- 
mes argued in the Law of England, where 
Subpaena lpeth, and where not, and dailp 

Bils bee made by men learned in the Law 
f this Realme, to habe Subpœnas. And it is 
ot pzohibited by the Law, but that they may 
vell doe it, ſo that they make them not, but in 
aſe where they ought to be made, and not foz 
eration ofthe partie, but accozding to the 
truth of the matter. And the Law wil in ma⸗ 
p caſes that there ſhall be ſuch remedie in the 

Chancery upon divers things grounded ups 
pn ſuch Equities, and then the Rozd Chan- 
ellour mult ozder his conſcience after the 
Fulcs and grounds of the Law of the _—_ 


* 
. 
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* . * 


The 18. Chapter. | 

inſomuch that it had not beene (nconventent vil 
Have aſſigned ſuch remedie in the Chanceri? 

- mp6 ſuch equities foz the ſeventh ground of t 
Kaw of England; but fozaſmnch as no reton 
remtineth in the Rings Court of no ſuch Bil? 
ne of the zit of Subpœna oz Injunction, that . 
ſued thereupon, therekoze it is not ſet as foꝛ: 
fpectall ground of the law, but as a thing that? 
is ſuſtered by the law. D Chen ith the parties 

dought of right in many caſes to be ho pen u 
the Chancerp upon ſuch equities: it ſecmeti); 
that if tt were oꝛdained by ſtatute, that then 
chould be no remedy upon ſuch equtties in th 
Chancerp, noꝛ in none other place, but tha 
every matter ſhould bee ozdered onelp by the 
rules and grounds of the common Law, that 
the Statute were againſt right and conſcience. 
St. think the ſame, but I ſuppoſe there ts mn 

ſuch ſtatute. Do. There is a ſtatute of that el 
fect, as I habe heard ſap, wherein J wou 
glad ip heare thp opinion. Su. Shew me tha 
ſtatute and F ſhall with god wlll ſap as m 9 
thinketh ther ein. ©” 


Whether the Statute hereafter rehearſed 1 0% 


3 


the Doctor, be againſt conſcience, 
Or not; 


Cap. 18. 


4 6 is a Stat. made in the 4. peer of a. 
H. 4. c 22. wherby it is enacted that judg 
ment given by the Kings Courts, ſhall: 


not be examined in the Chancery,Parltament, ; 
n0j 
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rt 2 elſewhere, by which Statute it appeareth 
the at ifany Judgement bee given in the Ringe 
on hurts againſt an equity oz againſt anp matter 
It, conſctence, that there can be had no remedie 
t that equity, foz the judgment cannot be re⸗ 
1% med Wwtthout examinatton, and the exami⸗ 
ha Wticon ts by the ſatd ſtatute pzohibfted,where= 
tel ꝛe it ſeemcth that theſatd ſtatute is againſt 
in ynſcience: what is thine optnton therein. 
eth St. It judgment given in the Kings Courts 
en pould be examined in the Chancery befoze the 
things Councell, oz any other place, the platn⸗ 
1 fes oz demandants ſhould. ſeldome come to 
cht pe effect of thetr ſutt, ne the law ſhould never 
za! gave end. And therckoze to efchew that incon⸗ 
ce gentence that ſtatute Was made, And though 
mu gerad venture by reafon of that Stat ſome ün⸗ 
el Fular perſon map happen to have loſſe, never⸗ 
m heleſle the ſaid Statute is verp neceſſary, to 
a ſchew manp great vexstions and unjuſt ex⸗ 
m gences, that Would eiſe come to many plain⸗ 
fitfes that have right Wiſely recovered in ths 
"Kings Courts. Ind it ts much moze pꝛovided 
by Wo: in the lam of England that hurt noz dama⸗ 
es ſhould not come to many, than only to one- 
nd alſo the ſatd ſtatute doth not pꝛohibit cqut= 
die, but it pꝛohibiteth oncly the examination of 
he judgement foz the eſchewing of the (ncon= 
=D-nience befoze rehearſed Ind it ſeemeth that 
d. Ihe ſaid ſtatute ſtandeth With god conſcience: a 
*in ͤmanpother cafes where a man doth wong 
pet he ſhall not be compelled by wap of copulfi- 
t, n to refozme it, foz many times it mult be left 
oo the colcience of the party, whether he wil re» 
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belle it oʒ not. Ind in ſuch caſe he is in con; 
ſcience aſwell bound to redꝛeſſe it if he will ſave! 


his ſoule, as he were if hee were tompellablt 


thereto by the law, as it map appeare in diver 
caſcs that map be put upon the ſame ground, 
Doct. I pzap thee put ſome of theſe caſes fo an 
example. Stu It thr defendant wage his lay 
in an action of debt bought upon a true debt, 


the plaintifhath no means to come to his debt 


bp wap of compulſion, neither by Subpœ na, no; 
otherwiſe, a pet the defendant is bound in con⸗ 
ſciente to pap him. Alſo if the grand Jurie in 
attaint afftrme a falſe verdict gtven by the pe⸗ 
tie Jurie, there is no further remedp but the 
Conſcience of the party. Alſo where there can 
be Had no ſufficient pzcofe, there can be no re: 
medie in the Chancerp, no moze than there 
map be in the ſptritnall Court, And becauſe 
thou haſt given an occaſſion to ſpeake of conſci⸗ 
ence, I would gladly heare thy opinion whet: 
conſcience ſhall be ruled after the law, # where 
the law ſhal be ruled after conſcience. D. And of 
that matter J would likewiſe gladly heare thy 
opinion, ſpectaily tn caſes grounded upon the 
lawes of England, foz Jhave not heard but 
little thereof in time paſt : but befoze thou put 
any caſe thereof, J would that thon wouldeſt 


chew me how theſe two queſttons after thy 0: 


pinion are to be underſttod. 


Of what Law this queſtion is to be underſtood ! 


that is to ſay, where conſcience ſhall be ru- 
led after the Lawy. 


Cap. 19, 


The 
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he law whereof mention is made in this 
queſtion, that is to ſay, here conſcience 
ſhal be ruled by the law, is not as me ſee⸗ 

th to be underſtod only of the law of reaſs, 
k the law of God, but alſo of the law of mg, 
at is not contrary to the law of reaſõ, noꝛ the 
v of God, but that it is ſuperadded unto the 
the better ozdering of the commonwealth 2 
2 ſach a law of man ts alwapes to be ſet as a 
le in conſcience,ſo that it is not lawfnll fos a 
an to farme it on the one ide, ne on the other, 
2 ſuch a law of man hath not only the ſtrẽgth 
mans law, but alſo the Law of Reaſon, oz 
the Law of God, whereof it is derived: foz 
aws made by man, Which habe received of 
od power to make Lawes, be made by God. 
nd therefoze conſcience mult be ozdzed by the 
» as it muſt be upon the law of God, e upon 
elaw of reaſon. Ind furthermoze the Law 
herof mẽtion is made in the latter end of the 
hapter next befoze, that is to ſap, in the que⸗ 
on wherein it is asked where the law is to 
left + foꝛſakt᷑ for conſcience, is not to be un⸗ 
rſteod of the law of reaſon, noz of the law of 
od : foz the two lawes may not be left, noꝝ it 
not to be anderſtod of the law of man, that 
made in particular caſes, and that is ronſo- 
nt ta the law of reaſon, «to the law of God, 
d that pet that law ſhould be left foz conſct= 
ce:foz of ſuch a law made by man, conſciente 
ift be ruled, as it is ſatd befoze; no2 it is not 
be underſtcod of a law made by ma comman⸗ 


= | g 02 pꝛohibiting any thing to bee done that 


againſt the law of reaſon,oz the law of _ 
03 
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Foz if any law made by him, binde anp perſon 
to anp thing that is againſt the ſatd laws, it is 
no law, but a corruption and manifeſt erronr, 
Therkoze after them that be learned in the lawog 
of England, the ſaid queſtton, that ts to ſap, 
Where the law ts to be left foz confcience, and 
Where nor, it is to be underſtood in dibers ma⸗ 
ners, and after diders rules, as hereafter ſhall 
ſomewhat be touched. 

Firſt, munp unlearned perſons bclecve that 
it is lawfnll foz them to do With god coſcience 
all things, which ik they do them, they ſhall not 
be puniſhed therefoze by the Law, though the 
law doth not warrant them to do that thep do, 
but onelp when it is done, doth not foz ſome 
reaſonable conũderation puniſh them that doth 
it, but leabeth it onely to his conſcience, Ind 
therekoꝛe manp perſons do of: times that they 
Gould not do, and keep as their owe that the 
in conſcience thep ought to reſtoze. Therefoze 
there is the laws of England in this cafe. 

Jf two men have a Wood jopntiy & the one 
of them fellett the wood, and keepeth all the 
monp whollp to himſelfe: In this caſe his kel⸗ 
low (hall habe no remedp againſt him by law, 
fo: as thep when they toke the wad joputlp, 
put each other in truſt, and were content ti 
oceupte together: ſo the Law ſaffereth them 
to oꝛder the profits thereof accoꝛding to th 
truſt that each of them put the other in. And 
pet it one toke all the pzofits , he is bound in 
conſcience to reſtoze the halfe to his fellow, 
foz, ag the Law giveth him right only to halft 


os: ſo it gtveth him right onely tn con⸗ 
ſclenc 
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nte to the halle pꝛoſitg. And pet neberthe- 
it cannot be ſaid in that caſe, that the law 
gainſt conſcience, foz the law neither wil- 
ne commandeth that one ſhould take all the 
ite, but leaveth it to thetr conſcience ; ſa 

no default can be kound in the law, but in 
that taketh all the pzofits to himſelfe may 
Tigned default, which ts bound in conſct- 
to refo:m it, it he wtl ſave his ſoule though 
annot be compelled ther eto by the law. And 
efoze ta this caſe & other like that opinion 
ch ſome habe, that they map do with conſci⸗ 
, all that they ſhall not be puniſhed fo2 by 
law if they doe it, it is to be left foz conſct= 
> + but the Law is not to he left foz conſci⸗ 


ſo many men think that if a mau have land 
another hath title to, if hee that hath the 
it hal not by the action that is gibe Him by 
law to recover his right by recover dama⸗ 
that the he that hath the lãd is alſo diſchar⸗ 
of damages in conſctente, ⁊ that is a great 
in conſcience :foz though he cannot be c0= 
ed to peeld the damages by no mans Law, 
he is compelled thereto by the law of rea= 
# by the law of Sod, whereby we be bound 
de ag we Would be done to, and that wee 
ald not covet our neighbozs gods; & there⸗ 
if tenant in taple be diſſeiſed and the dillet= 
dyeth ſeiſed, and then the heire in the taille 
geth a Formedon &recovereth the land & no 
ages, fo the law giveth him no damage in 
caſe, pet the tenant bp conſcience is bound 
eeld damages to the heire in tatle fromthe 
E death 
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death of his anceſtoꝛ. Aiſo it is taken by fc 
men, that the law mult bes left foz confcten 
where the law dothnot ſuffer a mã to deny t 
he hath befoze affirmed in Court of Recozd, 
foz that he hath wilfnllp excluded himſeif the 
of foꝛ ſome other cauſe:as if the daughter t 
is onlp heire to her father, will ſue livery v 
her ſiſter that is a baſtard, in that caſe ſhe ( 
not after be recetbed to ſap, that her ſiſter 
baſtard, in ſo much that if Her uſter take 
the land with her, there is no remedie age 
her bp the law. And no moze there is of dil 
ſitie in other cſtopples, which were ta lon 
rehearſe now. And pet the party that mapt 
ad vantage by ſuch an eſtopple by the lar 
bound in conſcience to fozſake that adbant 
ſpeciallp if he were ſo eſtopped by ignoꝛanc 
not vy his own knowledge aſſent. Foz the 
the law in ſuch caſes giveth no remedy to 
that is eſtopped , pet the law judgeth not 
the other Hath right unto the thing that 
variante betwixt them. And it is to be un 
ſtood that the law is to be left foz t d xiẽce, 
a thing is trped and kound by berdic ag! 
the truth, koꝛ in the common law the judge 
mult be given accozding as it is pleaded 
tried, like as it is in other laws, that the jt 
ment mult be given accozding to that, t. 
pleaded and pzoved. And tt is to be unde 
that the law is to be left foz conſcience, 1 
the tauſe ofthe Law doth ceaſe, foz whe 
cauſe of the law doth ceaſe, the law aiſo 


ceaſe in conſcience, ag appeareth by this 
hereafter following. 
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man maketh a leaſe fo; term ot lite, g atter 
anger doth wallte, wherfoze the leſlee bzin= 
an action of T reſpaſle,# hath judgment to 
ver damages, Having regard to the treble 
ages that he ſhall yeeld to him in the rever⸗ 
And after he in the reverſion befoze action 
zaſt ſued, dieth, ſo that the action of waſt is 
eby extincted: then the tenant foz terme of 
(though he may ſue execution of the ſayd 
gement by the law) pet he map not doe it by 
cience, foz in conſcience Hee may take no 
e than he is hurted by the ſatd treſpas, be⸗ 
he is not charged ober With treble dam= 


es to his leſſoʒ. Biſo it is to be underſtod 


re a law is grounded upon a pꝛeſumption, 
e pꝛeſumption be untrue, then the Law is 
to be holden in cõſcience. Ind now J have 


ved thee ſottewhat of the queſtion, that 


ſap, where the law ſhall be ruled after con⸗ 
ce, J pzay thee ſhew me whether there be 
like diverũties in other lars, betwirt law 
ſcience. D. Yes vertlp, berp many, whereof 


t haſt recited one befoze, where a thing that 


ntrue ts pleaded, and pꝛobed, in Which caſe 
gement mul} be gtven accoꝛding, as well in 
aw Ctviil, as in law Cannon. And an o⸗ 
caſe is, that if the hetre-make not his Jn- 


oꝛy, he ſhall be bound after the law-Ctvill 


the debts, though the gods amount not 


much: And the law Canon is not againſt 


Law, and pet in confcience the hepze 
ch in the Raves of England is called an 


cutoz is not in that cafe charged to the 


g, but accoꝛding to the value of the gods. 
E2 And 
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And now 2 pꝛap thee ſhew mee ſome caſe 
where conſcience ſhall be ruled after the Lan 


St. I will with god will ſhew thee ſomerohn 


as me thinketh therein. 


Here follow divers caſes, where conſcience 


is to be ordered after the Lavy. - 


Cap. 20. 


He eldeſt ſonne ſhall have 4 en joy his f4 
thers lands at the common law in conſd 
ẽte, as he ſhal in the law. And in Wurg 
engliſh the younger ſonne ſhal in joy the inhen 


tance, a that in conſcience, And in Gavelkin 
all the ſonnes ſhall inherit the land together 
daughters, at the cõmon law, e that in coſcient 
And there can be no other cauſe aſſigned v 
tõſciente in the firſt caſe is with the eldeſt by 
ther, a intheſecond with the pounger bzoth! 
in the 3. caſe with all the bzethzen, but becan 
the law of England bp reaſ9 of divers cuſto! 
doth ſomtime give the land whollp to the eld 
ſonne, ſometime to the pongelt,+ ſomtime to 
Alo if a man of his meere motion make a fe! 
ment of two acres ot᷑ land lying in two ſeve 
ſhires, t maketh liber ot ſeiũn in the one ac 
in the name of both, In this caſe the feoll 
hath right but onelp in the acre whereof lib. 
of ſeiſin was made, becauſe hee hath no t 
by the Law: but if both acres had bin * 
hire he had had god right to both. And int! 
caſes the dibexfitte of the law —_ the 

. verſity of conſcience: p 


N 
: 
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g lo, ir a man ot his meer motion make a feot= 
ent of a Mano, c ſaith not, to have 8 to hold 
with the appurtenances, in that taſe the feot᷑⸗ 
hath right to the demeſne lands, and to the 
ts, tf there be atturnements, to the commõ 

rtatning to the Manno, but he hath. nep⸗ 
right to the advowſog appendãt, it any be, 
: to the billeines regardant:but if this term. 
th th'appurtenances, had bin in the deed, the 
pffee had right in conſcience aſwell to the ad= 

wſons and villeines, as to the reũdue of the 

)an0z:but if the King ot᷑ his meer motiõ gibo 
Manoz with th appurtenantes, yet the donee 

th neither right in law noz conſcience to the 
zowſons noꝛ villeines, Ind the diverſitic of 

Law tn theſe caſes make the diverſitie of 
ſcience. 
aiſs,tfa man make a leaſe foz terme of peers 
ding to him and to his heirs a certain rent, 
on condition, that if the rent be behind by xl. 

yes ec. that then it ſhalbe lawfull to the leſſoꝛ 

is heirs to reenter. Ind after the rent is be⸗ 

d, the leſſoz asketh the rent accoꝛding to the 

vy e it is not paped, the leſfoz dpeth, his heire 

treth. In this caſe his entry is larot̃uli both 
law and conſcience: but if the leſſoꝛ had dyed 
fo:ehe had demanded the rent and his hepze 
manded the rent, a becauſe it is not paped he 

mntreth, in that caſe his reentrp is not law= 

ll nepther in law noz conſcience. -- 

Alſo, it the tenãt in dower ſow her land 4 die 

foze the coznets ripe, the cozne in conſciente 

longeth to her executoꝛs, x not to him in the 
berſſon ; but other wolle it is in conſcience of 
E 3 graſſe 
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maketh there alſo the diberfity in conlctence, 
Alſo, if a man ſeiſed of lands tn his demel 
as of fee, bequeath the ſame by his laſt will! 
another, to his heires,« dieth:Jn thts caſe t 
hetre notwithſtanding the Will, hath right 
the land in conſcience. And the reafon is 
canſs the law judgeth that will to be void, Fx 
it is vold in the law, ſo it is void in conſcient 
Alto, ſ a man grant a rent foz terme ok 1if 
make a leaſe ot᷑ land to the ſame grãtee fo ter 
of like, a the tenant alteneth both in fee: In t 
caſe he in the reverſion hath good title to 
land both in law and tonſcience, and not to 
rent. Ind the reaſon is, becauſe the land bpt 
Altenation is fozfeit by the law to him in t 
reberũion, and not the rent. 

Alſo, it lands be given to two men and ti 
woman in fee, e after one of the men enterm 
rieth with the woman, and alieneth the lan 
dpeth : In this caſe the woman hath right 
onely to the third part, but if the man a the% 
man had beene marted together, befoze theft 
keoffement, then the woman notwithſtand! 
the altenation of her huſband, ſhould have! 
right in law # conſcience to the one Halfe of ti 
land. And ſo tn theſe two cafes conſcience do 
follovo the Law of the Realme. Allo if a 
Have two ſonnes, one befoze eſpouſels, and 
other after eſpouſels,and after the father dit 
ſeiled of certaine lands: In this cafe the pong 
ſonne ſhall enjoy the lands in this Realme, 
hetre to his father both in law and conſeten! 
Ind the cane ts, becauſe that ſonne boꝛn - ! 

Tz: h 3, R eipo 
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onſels, is by the law of this realme the ve= 
heire, and the elder ſon is a baſtard, Ind of 
ſecaſcs and many other like in the lawes of 
gland may be fozmed the Silogilme of con= 
nce 02 the true judgement of conſcience in 
g maner, Sindereſis miniſtreth the Majoz 
gs: rightwilenes is to be done to every mã, 
on which Majoz the Law of England mi⸗ 
reth the Minoꝛ thus: The inheritance be⸗ 
geth to the ſon boꝛn after eſpenſels,and not 
ſon bozn befoze eſpouſels, then conſcience 
keth the concluſion, a ſaith, therefoze the in= 
tante is in conſcience to be given to the ſon 
ne after eſpouſels. And ſo in other caſes in⸗ 
te map be fozmed by the law of the Silogilme 
he right judgement of conſcience;wherefoze 
p that be learned in the law of the realm, ſay 
it in everp caſe, where any law is oꝛdained 
the diſpolltiõ of lands e gods, whtch is not 
unſt the law of God, noz pet againſt the law 
reaſon, that the law bindeth all them that be 
der the law of the court of conſcience, that 
to ſap, inwardly in his ſoule. Ind theretoze 
5 ſomewhat to marvaile that ſpirituall men 
ve ndt indeavozed themſelves in time paſt to 
de moze knowledge of the Rings laws than 
p hate done, oz that they pet doe; fox by the 
102ance thereof they be oft times ignozant of 
it that ſhould oꝛder them accoading to right 
d juſtice, as well concerning themlelves as 
her that come to them foz Counſatle. Ind 
dw foz as much as J habe anſwered to 
queſtions ag well as J-can : J pzay thee 
at thou wilt ſhew mee thy opinion in dibers 
E 4 caſes 
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cafes fozmed upon the law of England, w 
in I am in doubt, what is tobe holden the? 


in conſcience. Do. Shew me thy — 
ill ſap as me thinketh therein. 


d 


& The firſt queſtion of the Student. 


Cap. 2£; 


17 any infant that is of the age of xx peer: 
hath reaſon # wiſedometo governe youre 
ſelleth his land, e with the monep thereof t 
eth other land of greater value than the fi it 
was, and taketh the pzofits thereof, het 
map the inkant aſke his firſt land again in co 
ſcience, as he map by the law. D. C hat think 
thou in that queſtion: S. Me ſeemeth that ( 
aſmuch as the Law of England in this artic 
is grounded upon a pꝛeſumption, that is to ſ 
that infants commonlp atoʒe thep be of tie 8 
of rxj-peares,be not able to govern themſelyt 
that pet fox as much as that pꝛeſumption fo 
leth in this infant that he map nor in this ca 
with conſcience aſke the Land againe that! 
hath ſold to his great advantage, as befoze a! 
peareth. D. Fs not this ſale of the infant 41 
feoffement made therupon, if any were,voidai 
in the law S yes verily. Do. And if the fe 
fee Have no right by the bargaine, noz by t! 
_ Feoffement made therenpon, wherebp ſhould! 
then have right thereto as thou thinkeſt-S 1 
conſcience ag me thinketh, foz the reaſon thin: 
Habe made befoze, D. Ind upon what Lan 
Would cee be grounded, that tha; 


ſpet 
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1cakeſt of, fox it cannot be granted by the law 
ff the Realme, as thou haſt ſatd thy ſelfe: And 
ne thinketh that tt cannot be grounded upon 
e Law of God, noz upon the Law of reafon, 
o: feoffements noꝛ contracts be not grounded 
pon neither of thoſe lawes, but upon the law 

pf man. S. After the law of pꝛopertie was oz-= 
dained, the people might not conventently live 
ogether without contracts, # therefoꝛe it ſee⸗ 
eth that contraas be grounded upon the law 
ff reaſon, oꝝ at the leaſt, upon the law that is 
alled Jas gentinm. Do. Though contracts be 
grounded upon the Law that is called Jus 
pentium, becanſe thepbeſs neteſſarie # ſo ge⸗ 
erall among all people, pet that pꝛoveth not 
that contracts be grounded upon tye Law of 
reaſon 2 fo2 though the lavo called us gcvcum 
be much neceſſarp foz the people, pet it map be 
changed, And therckoze if it were oꝛdatned by 
ſtatute that there ſhould be no ſale of land, ne 
no contract of gods, and if any were, that it 
ſchould be vopd, ſo that every man ſhould con⸗ 
tinue ſtill ſeiſed of his lands and poſſeſſed of 
his gods, the ſtatute were good. And then if 
a man againſt that ſtatute ſold his Land foz a 
ſumme of money, pet the ſeller might lawkully 
retaine his Land actoꝛding to the ſtatute. Ind 
then he were bound to no mote but to repap the 
monep that he receit ed with reaſonable expen⸗ 
tes in that behalte. And fo in likewiſe me thin= 
beth that in thts caſe the infant may with god 
conſcience reenter into his firft land: becauſe 
the contract after the Marimes of the law of 
- Realme is vopd, foz as J have heard the 
Yarns 
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Warims ofthe law be of ag great ſtrength in 
the Law as ſtatutes. Ind ſome thinke that in 
this caſe the Jnfant is bound to no moe, but 
onlp to repap tht monep to him that he ſold his 
land unto, with ſuch reaſonable coſts and char⸗ 
ges as he hath ſuſtained by reaſon of the ſame. 
But tf a man ſel his land by a ſufficient 4 law- * 
full contra, thongh there lacke livery of ſeiſin 
oz ſuch other ſolemnities of the Law, pet the 


ſeller is bound in conſctence to perfozme the 


tontrad. But in this caſe the contrac is infuf: | 
fictent, and ſo me thinketh great diverfitie be⸗ 
twirt the caſes. Stu. Foz this time J hold me 
contented with thy opinion. : 


5 The ſecond queſtion of the Student. 


Cap. 33. 


Fd man that hath lands foz term of life, de 

impanelled upon an Inqueſt, « ther upon lee- 

ſeth iſſues # dieth, whether may thoſe iſſues 
be lebied upon him in the reverſis in conſcience 
as they map be by the law: D. It they may bee 
levied by the law, what is the cauſe why thou 
doeſt doubt whether they map be levied by con- 
ſcience: 5 Foz there is a a Maxime in the lawes | 
ot England, that where two Titles run toge⸗ 
ther, the eldeſt Title ſhall be p:eferred. Ind in 
this caſe the title of him in the reberſion, is be- 


foe the title of the fozfeiture of the iNues. And 
therefoze J doubt ſomewhat whether they may 


be lawoſully levied. Do, y that reaſon it ſee- 7 
meth thou art in doubt whatthe law 1 — 1 
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xaſe, but that muſt neceſſarilp be knowne, foz 
"Wiſe it were in vaine to argue What conſcience 
ll ther in. S. It is certain that the law is ſuch, 
+ ſo it is likewiſe ik the hnfband fozxfett iſſues, 
2nd die, thoſe iſſues ſhall be levied on the lands 
of the wife. D. And if the law be ſuch, it ſeemeth 
that conſctencets ſo in likewiſe, foz ith it is 
the law, that foz execution of juſtice every man 
=Z(hall be impanelled when need requireth, it ſee= 
=Erneth reaſonable, that if he wil not appeare, that 
he ſhould have ſome puniſhment foz his not ap= 
=Epecarance, foz elſe the law ſhould be cleeriy fru⸗ 
brate in that point. And the paine, as J have 
heard, is, that he ſhall !cofe iſſiues to the king fox 
his not apparance: wherefoze it ſeemeth not 
inconventent noz againſt conſctence,thongh the 
law be, that thoſe iſſues ſhall be levied of him in 
the reverſion, foz that the tonditiõ Was ſecret⸗ 
iy underſtood in the law, to paſſe with the leaſe 
when the leaſe was made. And therekoze it is 
fo; the leſſoz to beware & to pʒe vent the danger 


et the making of the leaſe, oz elſe it ſhall be ad- 


judged his owne default. Ind then this partt⸗ 
cular Maxime whereby ſuch iſſues ſhall be le: 
vied upon him in the reverſion, is a particular 
exception in the Law of England from the ge- 
nerall Maxime that thou haſt remembzed be⸗ 
foze,that is to ſap, that where two titles run to⸗ 
gether, that the eldeſt title ſhall be pzelerred, e fo 
ln this caſe the generall Maxime in this point 
>= Hall hold no place, neither in lavo,noz-tnconſct- 
ence, foꝛ by this particular maxime the ſirongth 
ok the general marime is reſtrained to everp in⸗ 


: tent, that is to ſap;aſwel in law ag in — 
= - e 
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F The third queſtion of the Student. 2 « 


9 
2 
1 


Cap. 23. 4 


* 
* 
* 


17 & Tenant foz terme ot lite, oz foz terme of 
peers, do waſt, whereby they be bound by the 
la wes to yeeld to him in the reverſion treble 
damages, à ſo ſhall foꝛt. the place waſted, whe⸗ 
ther is he alſo bound tn conſcience to pay thoſe | 
damages, &᷑ to reſtoze that place waſted imme: 
dtatiy afrer the waſt done, as he is in the ſingle 2 
dammages,oz that he ts not bound thereto till 
the treble damages, and place waſted be recobe⸗ 
red inthe kings Court: Do. Refoꝛe judgement ! 
given in the treble damages e of the place wa⸗ 
ted, he is not bound in conſcience to pay them, 
fox it is nncertatne what he ſhould pay: But it 
ſutticeth that he be ready till judgement be gi⸗ 
ven to peeld damages accozding to the value of 
the waſt, but after the judgement given, hee is 
bound in conſcience to peeld the treble damma⸗ 
ges, and alſo the place waſted. Ind the ſame law 
is in all ſtatutes Penall, that is to ſap, chat no 
man is bound in confctence to pap the penalty 
till it be recovered bp the law. St. M hether may 
he that hath offended againſt ſuch a ſtatute pe⸗ 
nal. defend the action and hinder the judgment, 
to the intent hee would not pay the penalty, 
but oneiy ſingle damages. D. It᷑ the actton be 
taken rightwiſelp accozding to the Statute, ' 
and upon a juſt cauſe, the defendant may in no 
Wile defend the action, unleſſe he have a true 
dilatozp matter to plead, which ſhould bee 
hurtfall to him it he pleaded not, though * 1 


Porr eee 


re 
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ot bound to pay the penalty till it be recobe⸗ 


3 
4 


& The fourth queſtion of the 


f 4 | Student, 
e 
e Cap. 24. 
e | F a man enfeoffe other in certaineland upon 
I condition, that if he enfcoffe anp othet that it 


e ſhalbe lawfull foz the feoffoz + his henes to re⸗ 
enter, ac. whether ts this condition good in cõ⸗ 
Iciente, though it be void in the law? D. Nihat 
tis the cauſe why this condition is vopd in the 
„law: >:. Che cauſe is this, by the law it is inti⸗ 

„ dẽt to everp ſtate of fee ſimple, that he that hath 
t the eſtate, may lawtuilp by the law, and by the 
gikt of the feoffoz, make a feoffement thereof: 
f XInd then whe the feoffoz reſtratneth him after 
that he hall make no feoffement to no man az 
gainſt his owne foʒmer grant, and alſo againſt 
the purity of the ſtate of a fee imple, the Law 
judgeth the condition to be voyd, but if the con⸗ 
dition had beene, that he ſhould not Have infeofs 
ked ſuch a man, 02 ſuch a man, that conditiõ had 
bin good, fox pet he might inkeoffe other, 
„D. Though the ſaid condition be agatuſt the 
elflecꝭ ot the ſtate of a fee umple, and allo againſt 
the law: nevertheleſſe it is not againſt the in⸗ 
tent that the parties agreed upon, 4 that at the 
time ok the liver. And foꝛaſmuch as the intent 
ol the parties was, that if the feoſtee infeoffed 
any mg ofthe land, that the feoffoz ſhould enter, 
and to that intent the feoſtee took the ſlate ond 
alter 
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after bzake the intent, it ſeemeth that the lad in 
conſcience ſhould returne to the feoffoz.. St. The 
intent of the parties in the lawes of England 
is vopd in many taſes, that is to ſap,ifhe be not 
oz dzed accozding to the law. And if a mi of his 
meere motion without any recompence, enten⸗ 
ding to gibe lands to another, and to his heirs 
make a deed unto him, wherebp he giveth him 
thoſe lands, to have and to hold to him fox ever, 
intending that by the woꝛd ( foz ever) the feoffee 
ſhould have the land to him and to his heirs, in 
this cace his intent is vopd, and the other ſhall 
have the land onelp foz terme of life. Alſo if a 
man give lands to another, & to his hetres fot 
terme of xx. peares, intending, that if the leſlec 
dye within the term, that then his hetres ſhonld 
enjoy the land during the terme: In this caſe 
his intent is vopd, foz by the law of the Realm 
all chattels real 4 perſonal ſhal go to the execu⸗ 
toꝛs, æ not to the heir. Alſo, if a man give lands 
to a man and to his wife, c to the third perſon, 
intending that every of them ſhould take the 
third part ofthe land as thzee comon perſons 
Gould, his intent is vopd, foz the huſband and 
the Wilke, as one perſon in the law,ſhal take on- 
ly the one halte, e the third perſo the other half; 
but theſe caſes be alway to be underſtood where 
the ſald eſtates bee made without any recom- 
pence. Ind fozafmuch as in this pꝛincip all caſe 
the intent of the feoffoz is grounded again 
the law, and that there is no. recompence ap- 
pointed fox the feoffement , mee thinketh that 
the feoffoz hath neither right to the Land by 
Law oz conſcience: foz if hee ſhould have it by 


£o0n- 2 
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onfcience, that conſcience ſhould be grounded 

1pon the law of reaſon, and that it cannot, tos 

onditions be not grounded upon the Law of 

rcaſon,bat upon the maximes 4 cultoms ofthe 

came: & therefoze it might be oꝛdained by ſta⸗ 

te that all conditions made upon land ſhould 

ze vopd. Ind When a condition is bopd by the 

Maximes of the Law, it is as fully vopde to 

very intent, as it it were made void by ſtatute, 

and ſo me think eth that in this caſe the feoffog 

zath no right to the land in law noz in conſci⸗ 

nce. D. I am content thy opinion ſtand till we 

ſhall habe hereafter a better leiſure to _ 
farther in this matter. 


The fift queſtion of the 


Student, 
Cap. 25. 


Fa fine with pꝛoclamat ion be levied accoz= 
ding to the ſtatute, and no ciaim made within 
v. yeers, ac. whether is the right of a ſtrãget 
xtincted thereby in conſcience, as it is in the 
law? Do. Apon what conũderation was that 
ſtatute made - St. That the right of lands and 
tenemẽts might be the moze certainly known, 
and not to bee fo untertaine as they were be⸗ 
foze that ſtatute. D. Ind when any law of man 
is made fox a Common Wealth, oz foz a good 
peace and quietneſſe of the people, oz foz anp 
inconvenience oz hurt to be ſavedfr5 the, that 
law is good, though pertaſe it extinctthe right 
ofa ſtranger, and mult be kept in the * of 
onz 
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Conſctence:foz as it is ſaid befozein Ch,4, By 
lawes right wiſelp made by man, it appeareth 
who hath right to the lands & gods, foz what- 
ſoe ber a man hath by ſuch a Law hee Hath it 
rightwiſelp. Ind whatſoever he holdeth a- 
g inſt ſuch a law he holdeth unrightwiſelp: and 
kurthermoꝛe it ta fatd there, all the lawes made 
by man which be not contrarp to the Law of 
God mult be obſerved and kept, « that in con⸗ 
ſciẽte. And he that deſpiſeth the deſptſeth God, 
and he that reſiſteth them, reüſteth God. Alſo 
it is to be underſtod, that poſleſſions and the 
right thereof is ſubject to the laws, ſo that they 
ther koze with a cauſe reaſonable map be tran⸗ 
ſlated and altered from one man to another, by 
the act of the Law. And of this conũderation 
that Law is grounded, that by a contract made 
in fatres and markets, the pzopertie is altered 
except the pzopertie be fo the Ring, ſo that the 
buper pay toll, oz do ſuch other things as is ac- 
cuſtomed there to be done upon ſuch contracts, 
and that the buper knovwcch not the fozmer 
pzoperip. And in the law Ctvill there is a like 
La, that if a man have another mans goods 
With a title thꝛee peares, thinking that he Hath 
right toit he hath thevery right unto the thing, 
and that was made foz a law, to the intent that 
the y2operty and right of things ſhould not be 
uncertatne, and that vartance and ſtrife ſhould 
not be among the people. Ind fozaſmuch as 
the ſaid Statute Was ozdained to gibe a cer- 
taintp of title in the Lands and Tenements 
tompꝛiſed in the fine: It ſeemeth that that 


fine extincteth the title ol all other, aſwell, a4 
| con⸗ 
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ſcience as it doth in the Law, And fth 1 
ze anſwered to thy queſtion, I pzap thee 
me know thy minde in one queſtion concer⸗ 
g tafled lands, and then I will trouble thee 
further at this time. 725 


A queſtion made by the Doctor, how certaĩne 
ecoveties that be uſed in the Kings Courta 
to defeate tailed land, may ſtand 
with conſcience. 


Cap. 26. 


Habe heard ſap, that when a man that is ſei⸗ 
ed of lãds in the tatle.ſel!eth the land, thas 
is commonly uſed, that he that bupeth the 
d, (Hall fo: his ſurety, and foz the avopding 
he Tatle in that behalke, cauſe ſome of Hig 
nds to recober the ſaid lands againſt the 
tenant in tatle: which recoverp,as J have 
ne credibly enfozmed, ſhalbe had in this ma⸗ 
: the demandants ſhall ſuppoſs in then 
t # declaration, that the tenant hath no en= 
but by ſuch a ſtranger as the buyer ſhal lifh 
tame and appoint,where indeed the demans 
ts never had poſſeſſion thereof, noz pet the 
ſtranger, Ind thercupon the ſald tenant 
atle ſhall ppeare in the court, and bp aſlent 
he parties, ſhall vouch to warrant one that 
znoweth wel hath nothing to peeld in value. 
d the vouchee ſhal appea te, a the demadants 
declare againſt him, and thereupon he ſhal 
a dap to emparle at the ſame terme, and at 
t day by aſſent and ** ok the partie 
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ſhall make default, upon which default becar 
it is a default in deipite of the Court, the 
mandants ſhall have judgement to recover 
gainſt the tenãt in taile, and he over in val 
gainſt the vouchee, and this judgment and 
toberp in value, is taken foz a bar ofthe ta 
foz ever:how map it ther toꝛe be taken, that 
law ſtandeth with conſcience, that as it ſeem 
alloweth and favoureth fuch fained recover 
St. It the tenant in tatle ſell the land foz an 
taine ſumme ot monp as is agreed betwixt t 
at ſuch a pꝛice ag is commonip uſed of oth 
lands, and fo: the ſtirety of the ſale ſuffer; 
ſuch a recovery as is afozeſaid, What is 
tauſe tharmoveth thee to doubt Whether 
ſatd contrac oꝛ the reto very made therupon 
the faretp ot the buper that hath truelp p 
his monep foꝛ the ſame, ſhould ſtand with c 
ſcience 2 DS Two things cauſe me to do 
therein, one is foz that, that after our Low 
giben the land of Beheſt to Abraham andto 
feed, that is to ſap, to his childzen' in pol 
don alwap to continue, heſapd to Moſes, | 
appeareth Levit. 25. the land ſhall not bee | 
fo: ever, fox it is mine. And then our Lo! 
ugned acertain manner how the land might 
redeemed in the peare of Jubilee it it Were 
befoze: and fözaſmuch as our Lozd wo! 
that the Lend ſo giben to Abraham and 
rhildzen ſhould not be ſold fox eber, tt feet! 
that he doth againſt theenſample of God, 
-alteneth oz ſelleth the land that is given to 
and to his childzen, as lands intaſlev de git 
Another cauſe is this: It appeareth by 
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nandement of God, that thon ſhalt not 
tthe houſe of thp neighbour, #c, And if 
concupiſcence be pꝛohibited moze ſtronger 
the unlawkull taking and withholding 
of ts pꝛohtbited: and fozaſmuch as tailed 
d, when the anceſtoz is dend, is a thing 
of right is belonging to bis hepze , foz 
hee is Heire accozding to the gift, how map 
mg with right oz conſctente be holden fro 


" Potwithflanding the pzohtbition of Al⸗ 
[tle God, whereby the Land that was 
to Abraham to his ſeed might not be a= 
d fo eber, pet lands within Walled towns 
t lawtully be aliened foz ever, except the 
ds of the Levites, ag appeareth in the 
Chapter of Levitid 25. Ind ſo it appea⸗ 
that the ſatd pꝛohibtt ion was not gene⸗ 
02 everp place, and that among the Jewes. 
it appeareth alſo that it Was given onelp 
braham and his thildzen, and ſo it was 
generally to ali pedyle. And tx appeareth 
that it extended not but onelp to the Land 
million, as it appeareth dy the wozds 
ſayd Chaptet, Where it is ſaid thus, all 
gion of our Une chall ber 4.5 un⸗ 
he conditton of redeeming: where op, 8h 
th that Lands in other Countries bee 
ound to that condition ,_ and ply ep be 
ound to that 5 7 70 by the lame rea- 


followeth, that p< rs 0 
ſucteſſion. oze 


will that Moe Land giben to Abra- 
ind to his ſeed ſhall not be ſold foz ever; 
F 2 bins 
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bindeth no land ont of the land sf pzomiff(! 
ſome men wtlliap, that then the peſiion cf 
Lozd was pzomulgate and knowne, bind 
not there, And to the ſecond reaſon which 
grounded upon the commandement of God: 
muſt needs be granted that it is not larsful 
any man unlavwfullp to covet the houſe of 
neighbour, and that then moze ſtronger het 
not unlavofully take tt from him: but then 
remaincth koz thee pet to prove How in 
caſe this tailed land that is ſold by his anccl 
and whereof a recovery is Had recozded in 
Kings court, map be ſaid the lands of the hi 

D. That may be p;oved by ths law of! 
Kealne, that is to ſap, by the ſtatute of . 
minſter the ſecond, cp. 1. where tt is ſaid th 
The will of the gtver expꝛeſly contained in 
deed of his gift, ſhall bee from hentekoꝛzth 
ſerved, ſo that thep to whom the tenement 
ſo given, ſhall not have power to alten, dut 
the lands after their death ſhall remaine te 
iTac oz returne to the donour, if the iſſue ft 
By the which ſtatute it appeareth evide 
that though they to whom the tenements 
ſo given, aliened them away,that pet neva 
leſle thep in law and conſcience bp reaſoi 
the ſaid Dtatute ought to remaine to | 
heires accozding to the gift, foz it is holde 
monlp by all Doctozs that the command 
gud rules of the law of man oz of a poſztive 
that is lawfully made, binde all that be ſub 
to the law accozding to the minde of the m 
and that in the Court of CTonſclence. 
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u. Doeſt thou think that if a man offend a= 
1 a ſtatute Penal that he offendeth in con⸗ 
te? Idmit that he do it not of a Wilfull dif= 
lente, 02 that he Will not obey the law: foz 
doe it of diſobedience, J thinke he offen= 
. D. Ik it be but onely a Statute that ig 
d Populrr it btndeth not in conſcience to 
zapment ofthe penalty, till it bee recovered 
he law, and then it doth bind in confcience's 
ifa ſtatute be made pzincipaily to remedp 
hurt of one party, & foz that hurt it giveth 
nalty to the party, in that caſe the offen- 
of the Statute is bound immediateip to 
oꝛe the damages to the vaine of the Hurt, 
t is upon the (tat, of C aſt, but the penals 
bobe the hurt hee is not bound to pay till 
ment be given as it is ſaid befoze: but Naz 
s by the which it is aſſigned who ſhal hate 
t 0x pzoperty to theſe Lands and Tene⸗ 
its, oz to theſe goods oz cattols, it᷑ it bee nos 
{nſt the law of God, noz againſt the law of 
on, binde all them that tee ſubject to the 
in law and conſcience, and ſuch a ſtatute 
e ſtatute of We ſt. 2. whereof we Have trea= 
befoze,wherkozeit muſt be obleryed in con- 
te. 
t. But ſome hold that the ſtarnte of Weft- 
ter the ſecond Wag made of a ſingularitte 
pꝛeſumption of many that were at the ſaid 
rliament, foz exalting and magnifping of 
r ovone bloud, and therefszc thep ſap that 
t ſtatute made by ſuch a pzeſumption binds 
not in conſcience 


D. It is very perillous to judge foz certaine 
FX 3 thas 
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ſhat theſapd Statute was made of ſuch 
ſumption as thou ſpeakelt of : fox there 
many conſiderations to pzove that the { 
Statute was not made of ſuch pꝛeſumpt 
but rather ofa very god minde of all che Þ 
liament, oz at the icaſt of the moze part thi 
of, a foz the common wealth of all the rex 

firſt in the King the which in the ſapd Þ 
liament was the head, and moſt chlefe « 
pꝛincipall part of the Parliament (as he i 
ebery Parliament) cannot be noted to be 
intent: foz it is not neceſſarp noz it was 

then in uſe, that lands of the Crowne ſho 
be entatled: and in ſpirituall men, ne pet in 
tain Burgeſſes and Citizens of the ſaid 
llament which at that time had no land, th 
can be noted no ſuch ingularity; noʒ pet in 
Noblemen and Gentlemen noz ſuch; other 
Were of the ſapd Parliament and had Lai 
and tenements. It is not god to judge in 
taine that thep did it of ſuch pzeſumpti 
but it is good and expedient in this caſe as 
is in ether caſes that be in doubt, to hold 
ſurer way # that is, that it was made ol 
rity, to the intent that hee not the hepzes 
him to whom the land was giben ſhould! 
fall into extreme povertie, and thereby han 
to run into offence againſt God. Ind thon 
is were true as they ſay, that it was not m 
of charity but of pzeſumption and fingu! 
ty as they ſpeake of: Mevertheleſſe fozaſmi 
as the ſtatute is not againſi the Law of & 
02 againſt the Law of Reaſon, it muſt be 

 ferved by ell them that be Subjeas unto ! 
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9. Fox as John Gerſen in the Treatiſe 
he entitled in latine, De vita ſpirituali a- 
, the lourth leſſon, and the third cozolary, 
that God will that makers of Lawes 
ge onely of outward things, and reſerve 
t things to him. And lo it appeareth that 
map not judge of the inward intent k 
deed, but of ſuch things as bee apparant 
certaine, but it is not apparant that there 
anp ſuch coxruptintent in the makers of 
ald Statute: how map it therefoze be ſaid 
the Law is god oz right Wile, that not 
y ſuffereth ſuch things againſt the ſtatute, 
alſo againlt the commandement of God - 
Co that ſome anſwer and ſap, that when 
and is (old, and a recovery is had there= 
n in the Rings Court of 1Recozd, that it 
ſeth to barre the taple in conſcience, foz 
ſap, that as the taple was firſt ozdained 
ze Law, ſo thepſap that by the Law it is 
ulled agatne. Do. Be thou thy (cife judge, 
that caſe there be like anthozitp in the ma⸗ 
g of the taple, as there is in the adnulling 
eof: foz it was ozdained by anthozitic of 
rliament, the which is alway taken foz the 
a high Court in this Realme befoze any o⸗ 
r, and it ia adnulled by a falſe ſuppoſell, fog, 
t that thep that bee named demandants 
uld have right to the land, where in truth 
had never right thercto ; whercupon. folz 
eth a faiſe ſuppoſell in the w2it, and a falſe 
poſell in the declaration, and a voucher to 
rrant by covyn ot ſuch a perſon gg hath no= 


ng to peeld in value, and thereupon by to vin 
F 4 and 
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and colluſion of the parties followeth the 
fault cf the vouchee, by the Which default 
indgmẽt ſhalbe giben. And ſo ail the judgn 
is derihed & grounded of the untrue . of 
covin of the parties, whereby the Law of 
realm that hath oꝛdained ſuch a wit of Ent 
Help them that have right to lands oz tenen 
ig defrauded, the Court is deceived, the hein 
dicherited, & as it is ts doubt, the buyer and 
eller, their hetres g aſſtgnes having knowlt 
of the taile, be bound to reſtitution, & ber 
Have heard many times. that after the Lay 
the Realme ſuch recoveries ſhould be no by 
to the heire in the tatle, if the law of the real 
might ve therein indifferentip heard. 8 J. 
not ſee but that after the Law ok the realm 
{s a barre of the taile foz when the tenan 
tatle hath vonched to warranty, # the vont 
hath appeared and entred into the warrant 
after hath made default in deſpite of the cou 
Wherenpon judgement is gtben fox the dem 
Dant againſt the tenant,+ foz the tenant tha 
(hall recover in value againſt the vouchee:if 
heire in the taile ſhould after bring Hig For 
don EF recover the lands entaſled, and after 
houchee purchaſeth lands, then ſhould the he 
alſo have execution againſt him to the value 
the lands entatled, as heire to his anceſdo? t 
was tenant tn the firſt action, and ſo he ſhot 
habe hig owne lands, and alſo the lands recob 
red in value: & ther ſoʒe becauſe of the pꝛeſun 
tion that the vouchee may purchaſe lands i 
er the judgement ſome be of opinton that it! 
m the law a god bar of the tatle, D. I ſapys 
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that in that caſe thou haſt put, that the Vonchee 
may barre the heire tn tatle ot his recoverte in 
value becatiſe he hath recovered the firlt ladg. 
Hevertheleſſe J wil take a reſpit tobe adviſed 
of that recovery. in value. Ind if thou can pet 
ſhew me any other conlideratton why the ſayd 
retober ics ſhould ſtand with conſcience, J pray 
thee let me hears thy conceit therein, foz the 
multiiyde of the ſaid recoverics is fo great, 
that it were great pitie that all ſhould be bound 
to reſtittuton that {ave lands by ſuch recobe⸗ 
ries, ſith there is none as far as J can heare ) 
diſpoſe them to reſtoze, Stu. Home men make 
another reaſon to pꝛobe that the ſayd recove⸗ 
ries ſhonld be ſuffictent by the law to aboyd the 
ſtatute of Weſt. then and ik they bee ſalkictent 
therte, thep be ſnfficicnt in conſctence. D.nohat 
is their reaſon therein? S. In the 3. peere of H.8. 
ca. 4, among other things it is enacted that all 
retoberers thetr heires and allignes, map ad= 
bow and juſtiſle foz rents, ſervices, t cuſtomes 
bp them recovered, as thep againſt whom thep 
recovered might have done. And then thep ſap 
that when the Parliament gave to ſuch recos 
verers authoꝛitp to abow and juſtiſie foz ſuch 
rents, cuſtomes and ſervices as they recoves 
red, that the intent of the Marllament wag, 
that ſuch recoverers ſhould Have right to that 
fo: the which they ſhould avow oz jnltifie ; fox 
elſe they ſap that it ſhould bee in vaine to give 
them ſuch power, and that the Parliament 
chould elſe be taken in manner as foztifiers of 
wꝛongkull titles, and ſo thep ſap that ſuch re⸗ 
govererg bp reaſon of the ſayd Statute — 


The +6: baer 


right by the law, - D. That ſtatute as it ſeemeth 
was made onely to give to the recoverers, a 
fozme to avow and juſtiſie which they had not 
befoze. though they had retobered upon a god 

title. Ind the cauſe why they had no fozme to 
avom oz juſtiſic befoze the ſaid Statute was, 
fozaſmnch as the recobercrs did not by the 
pꝛetence ot their action, affirme the polleſſlon 
of him oz them sgainſt whom they recovered, 2 
noz claimed not by them, but rather diſaffir⸗ 
med and deſtraped their eſtate : Ind therefoze 
they cannot alledge any continuance of their 
title by them, as they may that have rents, 0; © 
ſervices, oꝛ ſuch other of the grant of other 
by deed oꝛ by fine. Ind therefoze as it ſeemet) 
dhe moſt pꝛincipall eſtate of the ſtatute was, 
that ſnch recoverers ſhould avow and juſtifie 
foz rents.ſcrvices and cuſtomes, as they ſhonid Þ 
oz might do that had them by fine,o2 deed : not 
having anp reſpc as it ſeemeth whether they © 
recovered againſt tenant in fee imple, oz in fer 
taple, noz whether the recoverics were had 
upona rightfull title, Ind therefoze as mee 
ſeemeth the ſapd Statute neither affirmeth nos 
diſaffirmeth the title of retoverers, whereby 
they doe avow: Foꝛ if a man had right befoꝛt 
the recoberp, the right ſhould remaine unte 
him not withſtanding the ſapd Statute, and ſo Me? 
me ſeemeth that the title of them that habe the 
land entapled by ſuch recoverics, is nothing 
fortified -noz affirmed bp the ſapd ſtatute, bu 
that they are in the ſame caſe as they were be⸗ 
foze, what thinkeſt thou ther in⸗ S. This matter 
is great, foz as thou ſapeſt there bee ſo _ f 


am wad 
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that have tailed lands by ſuch recoveries, that 
it were great pitic and heabineſſe to condemne 
ſo manp per ſons, and to judg that they all were 
bound to reſtitution. Foz Ithinke there bee 
but few in this realme that have lands of anp 
notable value, but that thep oz their anceſtozs, 
oꝛ ſome other by whom thep claime, habe had 
part thereof by ſuch recoveries. Jnſomuch that 
Lozds Dpirityail and Tempozall, Knights, 


- VE Squires, rich men and poze, Yonalteries, 


4 Colledges and H8ſpitals have ſuch land, foz 
ſuch recover ies have beene uſcd of long time: 


who map thinke therekoze without great hea⸗ 
x Evineſle, that ſo many men ſhould bee bound to 


I reſtitution, and that pet as thou ſapeſt, no man 
diſpoſeth him to make reſtitution; Ind fo J 
am in manner perplexed, and wot not what to 
ſap in this caſe, but that pet J truſt that igno⸗ 
rance map excuſe manp perſons in that behalt. 
Doc. Fgnozance of the deed may excuſe, but ig⸗ 


F n0zance ofthe Law excuſeth not, but it be in⸗ 


vincible, that is to ſap, that they have done that 


Fin them is to know the truth: ag tocounſaile 


with learned men, and to aske them what the 
Law is in that behalfe, and if they anſwer 
them, that they map doe this oz that lawkullp, 


to then they be therby excuſed in conſcience. But 


vet in mans Law thep bee not thereby diſchar⸗ 
ed, but they that have taken upon them to 
q Wave knowledge of the Law, bs not excuſed 

vy tgnozance of the Law, ne no moze are they 
that have a wilfull ignozance and that would 


¶kather bee ignozant than to know the truth. 


Ind therckoze they will not diſpoſe them 5 
3 anke 
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as he anp Counſaile in it, and if it be of a thing 

that is againſt the Law of God, oz the Law 1 
resſon, no man ſhall bee excuſed of iqnozance, i 

and fo there be but few that be excuſed by ig? 
nozance, S. Wihat then, ſhall we condemne ſo | 
many and fo notable men: D. Wee ſhall not 
condemne them, but we ſhall give them thetr | 
periil. St. Pet J trrft thetr danger is not fo Þ 
great that cer 8 be bound to r : 3 


Qed communis error Aci ius: that ig to tae 3 

A common erro2 maketh a right. Of whith = I 
Ww02ds as it ſcemeth ſome truſt map be bad th 7 
though it were fully admitted the ſatd recobt⸗ 

ties were fir had upon an _unlavfull ground 

and agatuſt the god ozder ofconfctence , that 

pet nevertheleſſe, fozaſmuch as thep have beene | 


uſed of long time, ſo that they have bin taken 0 

divers men that habe been right well learned, 5 

in manner as foz a law, that the bupers bart 

ve excuſed, ſo that they bee not bound to refti: |? 

tution. Ind mozeover, it is certatne that the || F 

Statute of Weſtminſter the ſecond, noz none E 

Other ſtatute made by man cannot te of greater 

value oz ſtrength,than was the bond of matri⸗ 

monp that was ozdained of God. Ind thong) | > 

that bond of Matrimony Was indiſſolvable, 

pct neverthelcfſe Melis ſuffered a bill of re fuſal 

of the }Jewes, which in Latine is called Libellum 3 

repnd:i, and fo they might ther chp forſake e 

their Wives, as it appeareth Deutron. 22 and E | 

therefoze Ike as a diſpenſation was ſuffered | 3 
agatn(} that bond, fo it ſeemeth it may bze at Ne 

gains 
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The 26. Chapter. 47 


galnſt the ſtatute. D. As to that reaſon that 
thou haſt laſt made of a bill of refuſall, let all 


f purchaſszs of land heare what our Lozd faith 


in the Goſpeli of the | wes. of that bill of refu= 
fall Mathew 19. where he ſaith thus, For che 


hardneſſe of your nearts Moles ſaſtered you to 


Jeave your wives: for at the beginning it was 


not ſo. Df which woꝛds Docozs hold com⸗ 


monly that though ſach a bill of refuſalt was 
= lavfull ſo that they that refuſed their wives 


thcretp,ſhould be without pain in the law, that 


pet it wag never lawtull ſo that it ſhould dee 
vitdeut kn, And ſo liuewiſe it may be ſaid in 


this caſe that ſuch recoveries bee ſuffered koz 
the hardneſſe of the hearts of Engliſhmen , 
which tcfirc land and poſſeſſion with fo great 


£2 greedineſlc that they cannot be withdꝛawn fro 


it neither bp the law of God ns; of the realme, 
And therefoze the rich men ſhould not take the 


£ poſleſſions of poze men from them bp power, 


without colour of title, that is to ſay, neither 


. by open Diſletſin, oz by the onely ſale of the te⸗ 


nant in taile, and ſo to hold them againſt the 
expꝛeſſe woꝛds of the ſtatute, ſuch recoveries 
have bin ſuffered. And though foz their great 
multitude they may happelp be without patne 
as to the law of the Realme, pet it ts to feare 
that thep bee not w(thout cfferice, ag againft 


3 | God; and as to the other reaſon, that a common 
Xx errcz, ſhould make a right, thoſe wozds ag me 
leemeth be to be thus underſtood, that s cuſtoms 


uſcd againſt the Law of man ſhall be taken in 
ſome countries foꝛ law, if the people be ſuffe⸗ 
red ſo to continus, Ind pet ſome men call fach 

1 d cu⸗ 
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4 tuſtome an erroz, becauſe that the cotintiance F 


of that cuſtome againſt the law was partly an 
err our in the people, foz that they would not | 
obep the Law that was made by their ſupe⸗ 
riours to the contrarp of that Cuſtome: but 
it is to be underſtod that the ſatd recoveries, 2 
though they have beene long ufed, may not bee 


taken to habe the ſtrength of a cnſtome,foz ma: i 


ny as well learned as unlearned have alway ! 
ſpoken againſt them, and pet doe. And further: 7 


moꝛe as I hade heardſap, a cuſtome oz a pze- 


ſertotton in this Realme againſt the , ſtatutes | 
of the realm pzevatles not in the law. S. Though 

a cuſtome in this Realme pzebatleth not a⸗ 

gainſt a Statute as to the Law, pet it ſeemeth | 


that it may pzevatle againſt the ſtatute in con 


ſctence; foz though ignozance of a ſtatute excu⸗ 
| ſeth not inthe law, nevertheleſſe it may excuſe Þ 


in confctence,and ſo it ſeemeth that it map do ok | 


a cuſtome. Do. But ik ſuch recoveries cannot 
be brought into a lawfull cuſtome in the Law, 
it ſeemeth they map not bee bzonght into a Cu⸗ 
ſtome in conſcience, koꝛ conſctente muſt alway i! 
be grounded upon ſome Law, and tn this caſe 
it cannot be grounded upon the law ok reaſon, ! 
noz upon the Law of God: and therefoze if the 
Law of man ſerve not, there is no ground 
Wherenpon conſcience in this cafe map bee 


grounded, and af the beginning of ſuch reco- 


veries, they were taken to be nod becaufe the 
Law ſhould warrant them to be good, and not 
by reafon of any Cuſtome, and ſo tf the reaſon 
ofthe Law wilt not ferve in the recovertes, | 
the tuſtome cannot helpe, foz an cvill — | 
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The 26. Chapter. 48 


hat the recoveries bee not without offence a= 
ainſt God, though happtly fox their great mul⸗ 
tude, and that there ſhould not be as it were 


=> ſubver ion ofthe inheritante of manp in this 


Realine,fs Well of fptrituall oz tempozall, thep 
e without paine in the Law of the Realme, 
xcept ſuch recoveries as by the commd cour ie 


Fe the Law be vopdable in the L aw by reaſon 


fſonre nſe , 02 ofſome other ſpcctall matter: 


- Dat what paine that is, J will not temeroufly 


udge, but commit it to the godneſſe of our 
oꝛd, Whole judgements bee derp deepe and 


| zokound, no J will not fully affirme that 
Fey that habe lands by ſach recovertes ought 


o be compelled to reſtitutton: but this ſeemeth 


Fo me to be god counſell, that every man here⸗ 


ter hold that ts certaine, and leave that is un⸗ 


ertaine, and that is, that hee keepe himfelfe 


om ſuch recoveries, and then he ſhall be free 
om all ſcrupuloufneſſe of conſcience in that 


LAM 


Stu. It ſeemeth that in this queſtion thou 


4 ondereft greatly the ſaid ſtatute of Weſtmin- 
er rhe ſecond, and that though it be but onelp 


Law made by man, that pet fozaſmach os it 
not againſt the law of reaſon, rioz the Law 
God, thon thinkeſt that it muſt be holden in 


onſcience: and over that, ss it ſeemeth thou art 


dmewhat in doubt, Whether thoſe recoberies 
ee anp barre to the hetre in the taile by the 
wol the Realme, unleſſe that he have tn va⸗ 
ie in deed upon the vouchee, and that thou 
lt thereupon take a reſpite 02 thou 1 ew — 
u 
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fall minde therein, and in 1ikewtſe thor thinkeſ 
as I take it, that thoſe recoveries cannot be: 
bzonght into a cuſtome, but that the longer that 
they be ſuffered to continue if they be not ad 
by the Law, the greater is the offence agatnſi 
God, And thcrefoze thou pondzeſt little that 
cuſtome, but pet thou agreeſt that it is god to 
ſpare the multitude of them that be paſt, leſt 4 
ſubberſion of the tnheritance of many ok this 
realnfe might follow, and great ſtrife and vart 
ance alſo, if thep ſhould be adnulled foz the tim 
paſt, except there be any other ſpectall cauſe ti 
avopd them by the Law, as thou haſt touched 
in the laſt reaſons but thou thinkeſt that it 
were cod, that from hencefo2th ſuch recove: 
ries ſhould bee cleerely pzohibited, and not bet 
ſuffered to be Had in uſe, as they have been be: 
foze, and thou counſelleſt all men thcrefoze t. 

refrain themſelves from ſuch recoveries here: 
after. Do. Chou takeſt Well that J Have ſei), 
and ecco:ding as J have meant tt, S. Now J 
pꝛay thee, fith J have heard thp queſtion 0 
theſe recoberteg, accozding to thy deſire, that 
thou wouldeſt aniwere me to ſome particula 

queſtions concerning Tatled landg, where 

thou haſh at this time given us occaſſion t! 

ſpeake. D. Shew me theſe queſtions, + 1 wt 

ſew thee mp minde therein With god will, 


5 The firſt queſtion of the Student, concet- 
ning tailed lands, 


Cap. 17. 


The 27. Chaprer. 4.9 
Fa diſſeiſo3 make a gift in taile to John a 
Sttie, and J. at . foz the redeeming of the 
e of the difleilce, agreeth gim that hes 
I tzaue a certain rent ont of the fame land to 
i x to his heires, e foz the ſuretit ofthe rent 
s deuiſed that the diſleie ſhall releaſe His 
bt in the land ac. # that ſuch a reconerte ag 
haue ſpoken of befoꝛe, ſhalbe had agatuſt the 
J. at St. to the vie of the papment of the 
rent and of the foꝛmer tatle: whether ſtan⸗ 
h that recoberte well with conſcience oz not, 
thou thinkeſt- D. I ſuppoſe it doth,foz it is 
de foꝛ the ſtrength and ſuretie of the tatle, 
ich the diſetfie might haue clcerelp defeated 
 anotded if he would a therefoze J think if 
ſatd J at S. had graunted to the diſſetſio, 
p by his deed a certain rent foꝛ thereleafing 
ig title that graunt ſhould haue bound the 
coin the tatle koʒ euer And then tf the dil⸗ 
c fo: his moze ſuretie Will haue ſuch a re⸗ 
te, as befoze appeareth it ſeemeth that re⸗ 
le ſtandeth with god conſcientce. S. It ſee⸗ 
that thy opintõ is right good in this mat⸗ 
Ind alſo it appeareth that with a reaſona⸗ 
auſe, ſome particular recoucrics map hand 
with law 4 conſciente to bar a taile. 


The ſecond queſtion of the Student, con- 
cernins tailed lands. 


Cap. 28. | 
a tenant in tafle ſuffer areconeris againſt 


n of his lands entailed , to the intent that 
G the 


The 28. Chaprer. 


we recouerer ſhall ſtand ſeiſed thereof, tv 4 
vic of a certaine woman Whom he intendeth 


take to hig wife, fo: terme ot life, and after 


the vſe of che firſt Tatle, and after he mary 


the ſame woman, whether ſtandeth that r. 


uerte with confctence, though other reconeri 
bpon bargaines and ſaleg did not: Do. Itſt 
meth yes, foꝛ though the ſtatute bee that th 


to whom the tenements be ſo giuen, ſhould 1 
haue power to alien, but that the Lands aft 
their dea h ſhould remaine to their iſſues, 
reuert to the donours, tf the iſſues failed: pn 
hee to whom the Lands were ſo giuen, tat 
Wolke, and dpeth ſeiſed without Hetre of his! 
dp, and the donour enter, the Woman ſhall r 
couer againſt him the third part to hold int 
name of her dowꝛp, foꝛ terme ok her life, thoy 
the taile be determined. And the ſame lawts 
tenant by the CTurteſſe, that is to ſap, of 
that happeneth to marrp one that is an inh. 
trix of the Land entailed, and thep haue i 
the-wtfe dpeth, and the iſſue dpeth, he (hall hi 
the lands foz terme of his life, as tenant by: 
curteſie, notwithſtanding the Woꝛds of the! 
{es which ſay that after the death of the 
ant in taile without iſſue, the lands ſhall | 
=o to the donoꝛ: and J thinke the canfe ts! 
cauſe the intent of the ſtatute hall not be 
ken, that it intended to put away ſuch titles 
the Law ſhould gine, by reaſon of the Ca 
and ſo it ſcemeth that a like entent of the S 
tute ſhalbe taken fox Jointures, foz els thei 
tute might be ſometims a letting of Matri! 
nie, and it is not like that the ſtatute . 


J: 


o 
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And therefoze it ſeemeth, that by the onelp 
ed of the tenant in tatle, a Jointure may bes 
— by the intent ofthe Statute, though the 
oꝛds of the ſtatute ſerue not expzeſly foꝛ it: 
many times the intent of the letter ſhall bee 
ken, and not the bare letter, as it appearcth 
the fame Statute, where it is fatd, that hee 
whom the lands be giuẽ ſhal haue no power 
alten: pet the ſame ſtatute is conſtrued, that 
ther he noꝛ his heires of his bodp ſhall haue 
power to atten: and ſo me thinketh that ſuch 
intent ſhall de taken here foz faning of join⸗ 
eg. St. Truth it ts, that ſometime the intent 
a Statute ſhalbe taken further than the ex⸗ 
ſſe letter ſtretcheth, but pet there map no in⸗ 
t bee taken againſt the expzeſſe words of 
Statute, fox that ſhould be rather an in⸗ 
pꝛetatton of the ſtatute, than an expoũtion: 
dit cannot be rcafonably taken, but that 
intent of the makers of the ſaid ſtatute 
5, that the land ſhould remaine continnally 
he Hetres of the tatle, ag long as the tatle 
jureth: and there can no Jointure bee made 
her by deed noz by recouerp, but that the 
—— thereby be diſcontinued, and there⸗ 
this caſe of Jointure is not Itke to the ſaid 
s ot Tenant in Dower, oz Tenant vp the 
riefie : foz the title of Dowzte, and of Te⸗ 
ncte by the Conrtefie ound molt ſpe⸗ 
y by the continnante of the poſſefſion in 
ers of the Taile, but it is not lo of join⸗ 
5: and therefoze by the only deed of the 
ant in the Tatle;there map no Jointures 


lawfylly made _—_— the exprefſe Won 
of 
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of the ſtatute. And if there be anp made by d 

ut recouery, then it ſeemeth that it muſt be 
bnder the ſame rule, as other recouerieg m 
be of lands entatled. 


8 The third queſtion of the Student con 
cerning tailed lands. 


Cap -. 29. 


14 John at Noke being ſeiſed of lands inf 
ol his meer motiõ make a feoffement of 

tatn lands to the intent that the feoffces { 
thereot make a gift to the ſaid Jo. at Noke 
haue to him and to his heires of his bodp, t 
they make the gift accozding; Ind after t 
laid J. at Noke falleth into debt, wherkoze 
is taken and put in pziſon, and thereupon! 
payment of his debts, hee ſelleth the ſame lat 
and foz ſuretie of rhe buper he ſuſtereth a ri: 
nerp to be had againſt him in ſach manner 
9 appeareth, whether ſtandeth that ra 
uerp with conſcience oz not? D. J mould 
make a little digreſſtõ to as k thee another q 
ſtion oz that Pmake anſwer to thine: that 
to ſap, to feele thy minde how the Law by 
which the bodie of the debtoz ſhal be taken a 
taſt into pꝛiſon there to remain til he have pi 
the debt, map ſtand with conſcience, ſpect 
ik he haue nothing to pay it with, koz ag it 
meth if he Will relinquiſh his goods which 
ſome laws ts called in latine Ccdere bonis, th 
he ſhall not bee impziſoned, and that is toi 
vnderſtod molt ſpeciallp if hee bee fallen 


* 
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\gertic, and not thꝛongh his owne dekault. 
There is no law in the realme that the de⸗ 
dant map in anp caſe Cedere bonis, & ag ne 

emeth ik there were ſach a law tt ſhould not 

c indifferent , kot as to the knowledge or him 

at the money is owing to, the debtoz might 

edere bonis,that is toſap,relinqutſh His gods, 

d pet retaine to Himſelfe ſecretly great rt-= 

5. Ind therefoze that Law in ſuch caſe ſee⸗ 
moe indifferent and righteous that tom⸗ 

ttteth ſuch a debto2 to the conſcience of the 

aintife to Whom the monep is owing, than 
etommitting him to the conſctence of him 
at is the debtoz: foz in the debtoz ſome de⸗ 
alt map be aſſigned, but in him to whom the 

,nep ts owing⸗ map be afſigned no default. D. 

ut it he to whom the debt is owing, knows 
that the debtoz hath nothing to pay the 

bt with, and that he is fallen into pobertte 
ſome caſualtie, and not through his owne 
fault, doth the law of England hold, that he 

p with good conſcience keepe the debtoz fill 

pꝛiſon till he be patd St. May very, but it 

nketh moze reaſonable to appdint the itber= 
and the ſudgement of conſcience in that cafe 
he debtee than to the debtoz, fo2 the cauſe 
0ze rehearſed. And then the debtoz, tf hee 
ew the trueth, is (as thou haſt ſatd)bound 
onſcience to let him goe at libertte though 
be not compeflable thereto by the Law. And 

efoze admitting it koꝛ this time, that the 
ot England in this point is good and tnt, 

Rap thee that thou wilt make anlwere to 

queſtion. Doct. I will with good will, and 
6 3 theres 
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therfoze as meſcemeth, koꝛaſmuch as it app: 
reth that the faid gift was made of the me; 
liberty and freewill of the ſaid John at Moßz 

and withont any recompence: that therefq 
it cannot be otherwtfle taken, but that the n 
tent of the ſatd J. at MNoke, ag well at the tin 
of the ſatd fcoffement . as at the time that h 
teceiued againe the ſald gift in the taile, wal 
that it he happened afterwards to fall into n 
uertie, that he might alten the ſaid Land ton 
lieue him with, foz how map it be thought t! 
a man will ſo much ponder the wealth of h 
heire, that he Will fozget Himſelfez and ſo it ia 
meth that not onelp the ſatd recouerp ſtande 

With conſcience, but alſo tf he had made on! 
feoffement of the land, the feoffement ſhould 
in conſcience a god barre of the taile: but it ij 
ſaid feoffement and gift had biu made in lil; 
deration of anp recompence of money. oz fo! 
tip matrimonp oz ſuch other, then the teoffem 

of the ſaid J. at M. ſhould not bind his heiner 
te he then ſulfred any recouerp therof, then! 
recouerp ſhould be of like effect as other ruft 
neries whercof wee haue treated befoze, c tl 
which J {aid it was god to fanour rather | 
their multitude, thã fox the conſcience: and! 
ſame law is, that it the ſon and the heire of t 
Jatd J. at Moke, in caſe that the ſaid gift v 
made without recompence, alien the land 
pouerty after the death ok his father, the rc! 
nerp bindeth not but as other recouertes do 
fo2 it cannot be thought that the intent ol 
father was, that anp ol his heirs in tatle ſhouſ 
Foz. any neceſſity en all other . 
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e that ſhould come after him, but foz Himfelf 
cc thinketh it is reaſonable to Judge in ſuch 
ancr as J haue ſaid befoze. St. And though 
c tntent of the laid John at Moke, when hee 
ade the ſatd fcoſtement, and when he take a= 

ne the ſald gilt in taile, were that it he fell in 
ed that he might allen: pct J ſuppole that he 

y not olten though percaſc foz ths moze fure⸗ 

he declared hig intent to be ſuth pppn the It 
rp of ſetſ}n : foz that intent was tontrory fo 
e gilt that he freelp tok vpon him, and wie 15 


y intent oꝛ conditton is declared oz veſerney 
ainſt the ſtate that any man makteth oz ex 


teth, then ſuch an intent 02 condition ig Fro 
the law, as by a caſe that hereafter koll OR 
eoffement in fee, vpon condition that the ke⸗ 
ee ſhall not alten to any man, dee 
vopd, koꝛ it is incident to arte ſtate ofthe 
ample, that he that is ſo ſeffed may alte 

nd ike ag in a fee ſimple there is inc dent d 


wer to alten, ſo in a ſtate taile mere is aTecret 


tent vnderffeod tn the rift, chut no alteration 


allbe made. Ind therefoze though the intent 
the ſald Jo. at M. were, that ik he tel into 
ncrty that he might ſelf, and though he at the 


king of the git openly declared h intent to 


fo : yet the intent ſhould be voſd by the lam 


me ſcemeth, and ik it be vod by the law,tt ls 
o votd in conſtience and fo the A e 


uſt be taken tu thts caſe to be of the ſame et= 


t, as recoueries of other lands tntatled Me, 
dinno other maner. 43 | 


Py 


G 4 The 
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The fourth queſtion of the aks, con- 
cerning Recoueries of Enheritan- 
ces entailed, 


ap- 30. 


I Fan Skate be graunted to a man to hat 
and to perceiue to the grantee a to the hem 
ok his bodle ie, ot the coferg of his grantoz:at 
alter the grantee ſuffercth a recoucrie again 
8. in a wit ot᷑ Entre, by the name of a rent 
ale of a like ſum as the Innuity is of, wi 
vouchers a tudgement after the comon con 
10 both parties intend that the Innuitp ſhi 
he recouered: Whether ſhail the recouery bi 
the heire in talle of his Annuttic: D. vohat 
dere a rent going out of Land, of what ce 
ould the recouerp be then? Stu. It lbould 
then of like effect as it it were of land. Do. 
ſo it ſecmeth to be of this Annuitp, foz as m 
thinketh, arent and AInnuity bee of one effi 
foz the one of them ſhal be pald in ready mon 
as the other ſhall. S. Curneth, and yet there 
many. great diuerüttes vetwirt them in t 
lam. D. I pꝛay pou ſhaw me ſome of theſe d 
erſitieg. Stu- -ar: I ſhall. ſhcw thee, but 
fo not whether J can tew. thee ell, 
thou ſhalt vnderſtand that one diuerlity 
this. Enerte Kent, be it Rent ſcrutce, te 
charge, £2 Rent ſecke, is going out of land d 
chargeth only the perſon, that is to ſay, t 
Gꝛauntoz, oꝛ his heitcs that haue Iſſets 
* „ 02 the un ik it de — 
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tonſe of Religion to perceiue of their cofers. 
Alſo of an Annuitp there ipeth no action, but 
only a wit of Innuttp againſt rhe grauntoz, 
his hctres,02 ſncceſſozs, and that Wait of An⸗ 
nuity lyeth neuer agatnſt the pcrnour,but only 
againſt the gratitoz 02 his hetres:but of a rent, 
the ſame action tiny ipe, as doth of land as the 
caſe requtreth, and it iyeth ſometime of rent a⸗ 
gainſt the per nour ofthe rent, that is to ſap,az 
gainſt him that taketh the rent wzongfullp, & 
ometime againſt neither. As of a rent ſcruice, 
Ailiſe maye Ipe foz the Lo2d againſt the Meſne, 
s the Diſſeiſoꝛ, oz ſometime againſt the Meſne 
only, it he did allo the diſſeiun. Aiſo an An⸗ 
nuitie is neuer taken foz en aſlets, becauſe it is 
no freehold in the Law, ne it ſhall not be put in 
execution vpon a ſtatute Merchant, ſtatute 
Staple, ne Elegit, as a rent may. Ind becauſe 
the ſatd wit of Enter lap not in this caſe of 
this annuity, a that it cannot be tntended in the 
law to be the ſame annuity, though it be ok like 
lum with the annuity, ne though the parties 
aſſented and meant to haue the ſame annutty 
recouered by the ſaid Weit of Entre theretbꝛe 
the ſatd recoucrte is void in law 4 conſcience. 
But ik ſuch a recouerie bee Had of rent with a 
boucher ouer, then it ſhall be taken to be ok lite 
effect, as recoucries of lands bee in ſuch man⸗ 
ner as we haue treated of bekoze. 


The fift queſtion of the Student, cen- 
cer ning tailed Lands. 
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Cap. 31. 


[F lands be giten to a man and to his volte 
in the name ot her Jointure, by the father cf 

the husband, to haue and to hold to them x 
to the hetres of their two bodies regotten, and 
after thep haue iſſue and the husband dtcth , + 
the wife alteneth the land, & againft the ſtatute 
of 17. H.. ſuffereth a recouerp therof to be had 
againſt her to the vie of the buper, and akter her 
ſon and heire apparent that is hetre to the tale 
releaſcth to the reconerees by fine, & dpeth, ha⸗ 
uing a bꝛother aliue, and after the mother dy- 
eth: w Ho hath right to the land, the buyer oꝛ the 
bꝛother of him that releaſed⸗ D. what is thine 
opinion therin, I pꝛay thee ſhew me. S. Me ſee⸗ 
meth that the buper hath right, foz by the ſaid 
ſtatute ma de in the 11. pere of H.. among other 
things it is enacted, that if any woman whith 
hath lands of the gift of her husband, oz of the 
gift ot any of the Junceſtoꝛs, tf the husband 
ſuffer anp recouerp thereof againſt her, by co- 
nin, chat then ſuch recoucrp ſhall be vold, a that 
it ſhall bc lawfnll to him that ſhould haue the 
Land after the death ofthe woman to enter, # 
it to hold as in his firſt right: pꝛouided alway 
that that ſtatute ſhall not extend where he that 
ſhould haue the land after the death of the wo- 
man is agreeable to anp ſuch alienation oꝛ re⸗ 
couerp, ſo that the agreement be ot recoꝛd. Ind 
foꝛaſmuch as the heire in this caſe agreed to the 
ſaid recoucrp a ſine, Which is one of the higheſt 
Recoꝛds in the law, it ſeemeth that the buper 


hath right agatnil that hetre that agreed, and 
again 
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againſt all that ſhall bee heire of the talle, and 
hat not only by the ſatd recouerp, bnt alſo by 
he ſatd ſtatute, whereby the ſaid recouery 
with aſſent of the heir ts affirmed. D. Though 
the buper in this caſe haue right during the 
le of the heire that releaſed, pet neucrtheleſſe, 
fer his death his heire as it ſeemeth map law⸗ 
ullp enter: foz the agreement whereof the ſta⸗ 
tute ſpeaketh, mult ag I ſuppoſe either be had 
hefoʒe the recoucry, oz elſe at the time of the re⸗ 
duerp: Fox tf a Title by reaſon of the ſald 
ſtatute be once deuolute to the hetre in thetatle, 
then the right as me ſeemeth cannot be extinc> 
noꝛ put away by the only fine of the heire, no 
moe than it he had dped, and the next heire to 
him had releaſed to the buyer by finc, in which 
cale the releaſe could not extinct the right of 
the Title, noz the right of Entre that is giuen 
by the ſtatute: and ſo as me ſeemeth, his next 
heire map ther ekoꝛe enter. 8. Is J perceiue ail 
thy doubt is in this caſe, becauſe the aſſent of 
he heire Was after the recouerp: foꝛ it it Had 
been at the time of the recoucry, as tf the heire 
had bin vouched to Warrant in the ſame reco⸗ 
rp, and he had entred, and thereupon the 
Judgement had been gtuzn, thou agreeſt Well, 
hat the recouery ſhould haue auoided the taile 
foʒ euer. 
Doctor. That ts true, foz it is in expꝛeſle 
wozds of the Statute, but when the aſſent 
3 after the recouery, then me thinketh it is 
not lo, ne that the right of the firſt taſle, which 
Wag xecetued. by the ſald Statute, ſhall not 
bee extinct by his line, no moze than it cher 
other 
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other taile. Stu. will be aduiſed vpon thy vy 
nion in this matter, but yer one thing would} 
mone further vpon this Statute , and that is 
this: Some ſap, that by this ſtatute all othe 
cecoucries that haue bin had otter beſide the 
recoueries of Jopntures be affirmed : foz thy 
fap, that fith the Parllament at the making o 
this Dtatute, knew well that many other re: 
toueries were then vſcd and had, to defeat! 
Tatles, that it was like that thep would i. 
tontinne, which neuertheleſſe the Parlit 
ment did not p2ohtbit koz the time to come, at 
it did the ſatd Recoberies of Jopntures: that 
it is there foꝛe to ſuppoſe, that they thought 
that they ſhould ſtand with Law and conſt: 
ence; but becauſe Jointures were made rathe: 
fo: the ſauing of inheritance of the huſband 
than to deſtrop the inheritance , thep ſap tha 
the Parliament thought and adjudged the alt: 
enations and reconeries of ſuch Jopntnrestt 
be againſt the law # conſcience, and not the 
lienattons of other lands entailed : foz if thr) 
Had, they ſay that the Parliament would haut 
auotded recoueries of tatled lands generally 
as well as it did of Recoueries of Jopntures. 
Do. As to that opintou Y will anſ were the! 
thus fo: this time that though that the in 
kers of the ſaid eſtatute onelp put away reto⸗ 
ner ies of Jointures, and not other recoueries 
that pet it cannot be taken therefoze that then 
intent was that the other Recouertes (ould 
ſtand good e perfect : fox they ſpake them one! 
of Jointur es, betcauſe there Was no complaiii 
made in the Parliament at that time , 1 
| aga 
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gainſt retoueries had of Jointures, and ther⸗ 
ozc it ſeemeth that they intended nothing con⸗ 
erning other recouertes, but that they ſhould 
ee ofthe ſame effect as they were befoze, and 
10 otherwiſe. And that will appeare moze 
lainly thus: though the makers of the ſatd 
tute intended to put away c adnull ſuch re= 
oueries as ſhould be made of Jointures after 
| ccrtatne dap limited in the Statute . that pet 
hep intended not to auotd ne affirme ſuch re⸗ 
ouer ies of Jointures as were palled befoze 
that time, and ik they intended not to auoid ne 
iffirme the recoueries had of jointures befoze 
zat time, then how can it be taken, that they 
ntended to put away, oz affirme, other recoue⸗ 
ies that were paſſed befoze that time, 4 not if 
Joyntures, that Would not affirme, ne put a= 
vap recoueries paſſed of jointures befoze that 
time: And ſo, as it ſeemeth, thep intended to 
bare the multitude of them that were paſſed 
ff both. and not to comkfozt anp to take them 
ter that time, Stu. J am content thy opinion 
tand foz this time, and J will agke thee ano⸗ 
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F tenant in taile be diſſeiſed, a die, Fan aun⸗ 
ceſtoʒ collaterall to the hetre in taile releaſe 
vith a warranty, æ die, a the warranty diſcen⸗ 
eth vpon the heire in the tatle: gy * hee 
| | ea 
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therbp barrcd in conſciẽce, ag he is in the law 
D- Becauſe pour pꝛincpall intens at this tim 
is to ſpeak ot reconerſes, # not ot warrantleg 
t alſo becauie t hath bin of ſong time taken fo 
a pꝛincipall marime of the law, that it ſhould hi 
abarre to the heires aſwell that claimeby a fee 
flinple, as by ſtate taſle, and foz that alſo that it 
was not put awap by the ſatd ſtatute of W. : 

which oꝛdained the tatle, J will not at this 
time make thre an anſwere therein, but Wil} 
take a reſpite to be adntſed. Stu. Then J pꝛay 
thee pet oꝛ wee depart, ſhew me what was th: 
moſt pꝛincipall cauſe that moued thee to mone 
thts queſtion of recoueries had of tatled lands, 
D. This moned me thereto : J haue percetued 
many times that there be many a diuers opint⸗ 
ons of theſe Recoueries, whether they ſtand 
with conſcience oz not, x th at it is to doubt that 
manp perſons run into offence of Conſctence 
thereby. Ind therefoze J thought to feele thy 
minde in them, whether J could percetue that it 
were cleere, that they ſerued to bꝛeake the tall 
in law and conſcience, oꝛ that it were cleerely a⸗ 
gainſt conſciente ſo to bꝛeake the tatle oꝛ that it 
were a matter in doubt: it it appeared a mat⸗ 
ter in doubt oꝛ that it appeared that the mat⸗ 
ter were bled cleereip againſt conſcience, then 
thought to doe ſomewhat to make the matter 
appeare as it is, to the intent that thep that 
haue the rule & charge ouer the people as well 
the ſpirituafl men as tempoꝛall men, ſhould the 
rather endeuour them to ſee it refoꝛmed koꝛ tht 
commonwealth of the people, aſwell in bod 


as in ſoule. Foz when anp thing is bled to ” 
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{ſplcaſure of God. tt hurteth not onlp the bo= 
p, but alſo the ſoule. And tepozall rulers hane 
ot onlp cure of the bodies, but alſo of the 
oules, æ ſhall anſwere foz them if they pertfh in 
heir dekault. Ind becauſe it ſeemeth by the 
no:c apparet reaſon that the tatles be not bꝛo⸗ 
zen, ne fullp auotded by the ſatd recdyeries,and 
hat pet neuertheles the great multitude of the 

hat be paſſed is right much to be ponderey : 
Therefoze tt were very god to pꝛohtbite them 
62 time to come, to put away ſuch ambiguities 
ind doubts ag ariſe now by occaſion of the 
ald recoueries, and ſo thep be put as ſnares 
o deceite the people, 4 ſo will they be as long 
gthep be ſuffered to tõtinue. Ind me thinketh 
get ilp that it Were therefore right expedient, 
hat tatled lands ſhould from hencefozth ep⸗ 
her be made fo ſtrong in the law, that the tatſe 
hou!d not be broken by reconerp , fine with 
goclamatton, collaterall warranty, noz other⸗ 
viſe : oz elſe that all toples ſhonld be made ker 
mple , ſo that euerp man that liſt to fell his 
and, may ſell it by his bare feoffement, a with⸗ 
ut any ſcrupte oz grudge of conſcience: x then 
here ſhould not be ſo great cxpeces in the law, 
02 fo great bartence among the people, ne pet 
o great offence of conſcience as there is no 
n many perſons. S. Uerily me thinketh that 
hy opinion is right good, and charitable tn this 
chaifke: and that the rulers be bound in con⸗ 
tence to loke vpon it to ſee it refozmed and 
zought into good oꝛder. Ind verily tp that 
ou halt ſaid therin, thou haſt brought me into 
emembzance, that there be diners lize ſnares 
- cons 
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concerning ſpirituall matters fuffered amon 
the people, wherby I doubt that wany fptrity: 
all rules be in great offence againſt God. It 
it ts of the point that ſpirituall men haue ſpoꝭ 
fo much of, that pꝛieſts ſhould not be put to an: 
ſwere befoꝛe lap men, ſpectally of felonies am 
mur ders:and of the ſtatute of 45.E.3.c-3.whe 
it is ſaid, that a Pꝛohibit ion ſhall lye where: 
man is ſued in the ſpirituall Court foꝛ tithe of 
Wood, that is aboue the age of xx. peeres, by th 
name of Silua Cedua ag it hath done before ; 4 
then haue in open ſermõs, t in diners other opi 
cõmuntcations counſells cauſed tt to be ops: 
Ip notiũed a kno don, that thep ſhould be all ac:} 
curſed that put pꝛieſts to anſwer oz that main 
tain the ſaid eſtatut, o anp other like to it. Im 
after when thep haue right Well percetned, tha 
notwithſtanding all that they haue done there⸗ 
in, it hath bin vſed in the ſame points though 
all the realme, in like manner as it Was befoze: 
then they haue ſat ſtill e let the matter paſſe. al 
whe thep haue bꝛought manp perſons in great 
dager , but moſt ſpecialip them that haue giuen 
credence to their ſaping, æ pet bp reaſon of the 
old cuſtome haue done as they did befoze, then 
there they left them: but vertip it is to fear that 
there is to themſelves right great offence ther- 
by, that is to ſap, to ſee ſo many in fo great dan⸗ 
ger as they ſap thep be, and to dae no moꝛe to 
bzing them out of it, than they haue done fo; 
it ? if it be true os they ſop, they ought to ſtich 
to it with effec in all charity, till it were refo:-! 
med- and il it ve not as they ſap, then they haut 
cauſed many to offend that haue giuen _ MF 
93 
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hem, and yet contrary to their owne conſci⸗ 
e do as they did befoꝛe, e that percaſe ſhould 
haue offended if ſuch ſavings had not bin. 
d ſo it ſeemeth that they haue in thele mat= 
5 done either too much, oꝛ too ſittle. | 
Ind J belcech Almightie God, that lome 
d man may ſo call vpon all theſe matters, 
t we haue now communed of, ſo that they 
t bee in authoꝛ it y map ſomewhat ponder 
n, and tooꝛder them in luch mãner that of= 
ce of conſcience grow not lo.lightly thereby 
cafter , as it hath done in times vaſt, And 
ily hee that on the Croſſe knew the pꝛice of 
ns ſoule , will hercafter aſke a right ſtrait 
ompt of rulers foz cucry ſoule that is vn⸗ 
them, and that ſhall periſh thzough their 
mar. | 
Thus huue I ſhewed vnto thee in this lita 
Dialogue, how the Law of England is 
dundcd vpon the Law of reaſon, the law ot 
od, the gencrall Tuſtomes of the realme, and 
1certaine pꝛinciples that be called Maxi⸗ 
8, bpon the particular Cuſtomes vled in di⸗ 
5 Cities and countries, and vpon ffatutes 
ich haue bin made in diuers Parliaments 
our Soucraigne Lo:d the King and his 
genitoꝛs, and by the Loꝛds Spirituali and 


ban empozall, and all the Commons of the 
ze t Halme. And J haue alſo ſhe wed thee in the 
Chapter of this Booke , vnder what mãner 


laid generall Cuſtomes and Maximes of 
lam may be pꝛoued + affirmed if they were 
cd, and diners other things be contained in 
5 p:elent Dialogue, which will appeare in 
| 55 the 
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the table that is in the later end of the Bog 
as to the readers will appeare. And iytheg 
of the {aid dialogue, J haue at thy defltre the 
ed thee mp conceit concerning Wecoueries 
tailed lands, and thou haſt vpon the ſaid re 
ueries ſhewed mee thine opinion. And J 
ſcech our Loꝛd (ct them ſhoꝛtly in a good che 
wap: foꝛ ſureiy, it will be right expedient fo} 

well oꝛdering of conſcience in many per: 
ſions, that they be ſo, And thus the 

God of peace and loue 
be al way wick us. 
Amen. 
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(liſh, with new additions, betwixt a 
" 8 Doctor of Diuinitie, and u Student in 
che Lawes of Englaud. And hereafter 
»weth the ſecond. 

the begianing of which Dialogue the 
Nor anſwereth to certaine queſtions, which 
Student made to the Doctor before the ma- 
of his Dialogue, concerning the Lawes of 
land and conſcience, as appeareth in a Pia- 
ie made berweene them in Latine the 24. 
And he anſwereth allo diuers other que- 
ks, chat the Student maketh to him in this 
ogue, of the law of England and conſcience, 
| in diuers other Chapters of this preſent 
ogue is rouched ſhortly, how the Lawes of 
land are to bee obſerucd and kept in this 
nc, as to temporall chings aſwell in Law as 
nſciense, before any other Lawes, And in 
wk of the Chapters thereof, is alſo touched 
= [:riruall Iudges in divers cates bee bound 
2 gc heir judgements according to the Kings 
and in the later end of the Booke the Do- 
aacucch divers caſes concerning ihe Lawes 
Veland, wherein hee doubteth how they may 

and wich conſcience, whereupon the Stu- 

4car makerh anſwer in ſuch man- 7 

ner as tothe Reader will 
appeare. 
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TN the latter end of our firſt Dialog 
Latin, J put diuers caſes grounded ly 
the La wes of England, wherein J do 
ted, and yet doe, What is to be Holden then 
in conſcience. But foꝛaſmuch as the time u 
then farre paſt, J ſhewed thee that J bo 
not defire thee to make anſwere to th 
fozthwith at that time, but at ſome better! 
ſute, whereunto thou ſaidſt thou wouldeſt 
onely ſhebo thine opinion in thefe caſes, but 
lo in ſuch other caſes as J would put: whe! 
fore pray thee now ( foꝛaſmuch as meeth 
keththou haſt good leilure ) that thou wilt thy 
methine opinion therein. Do. IJ will with g 
will accompliſh thy deſire: but Jwouldt 
Whe Jam in doubt what the law ofthis re 
is in luch caſes as thou ſhalt put, that thou t 
ſhew mee that the La is therein: foz thou 
J haue by occaſi of our firſt Dialogue in 
tine learned many things of the lawes of f 
realm which J knew not befoꝛe, pet neuen 
leſſe there bee many moe things that Jam 
ignoꝛant in, ⁊ that peraduenture in theſe | 
caſes that theu haſt put a intendeſt hereaft 
put :ã as I laid inthe firſt Dialogue in Lit 
the 20. Clap. to ſearch conſcience vpon any! 
of the law it is in vaine, but where the lan 
the lame caſe is perfortly knowne. Stu. Jt 
with good will doe as thou ſaieſt, a J inten 
put diue rs of the ſame queſtions, that be in 
laſt Cha. ot the ſaid Dialogue in Latin, x i 
time J intend to alter ſome of them, and 
{ome n: queſtions to them, as I hall be 
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dubt of. D. I pꝛay thee do as thou ſaiſt, and 
all with good will either make anſwoer to 
foꝛthwith as well as Ican, oz ſhall tak: 
er reſpit ts be aduiſed, oz elſe peraduenture 
e to thine opinion therein, as J (all ſee 
. But firſt Þ would gladly know the cauſe 
thou haſt begun this Dialogue in the 
xliſh tongue, & not in the Latin tongue, as 
firſt caſes that thou deſireſt to know mine 
ion in, be. oꝛ in French as the ſubſtance ot 
law. S. The cauſe is this. It is right ne⸗ 
ry to all men in this Real me, doth ſpiritu= 
tempoꝛal foꝛ the good oꝛdering of their c 0= 
ce, to know manp things of the Law ot 
gland that they be ignoꝛant in. Ind though 
d hin moꝛe pleaſant to them that be learned 
te Latin tongue, to haue had it in latin ra⸗ 
than in Cngliſh: yet neuertheleſſe foꝛaſ⸗ 
has many can read Engl þ vnderſtand 
Latin, # ſome that cannot read Englilh, by 
ing it read map learne diuers things bpit, 

t they ſhould not haue learned if it were in 
in: Therkoꝛe foz the p:ofit ofthe multitude 
put into the Engliſh tongde rather tha in= 
x latin oꝛ French tongue. Fo: ifit had bin 
French, fem ſhould haue bnderſtoodit , but 
p that be lerned in the law , and they Faue 
[ necde of it, foꝛalmuch as they know the 
in the fame caſes without it, & can better 
are what conſcience will thereupon, than 
that know not the law nothing at all, To 
mtherefoꝛe that be not learned in the law 
he realme this treatiſe is ſpecially made: foꝛ 
u knowellt well by ſuch ſtudies thou halt 
| Y 3 ta 
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taken to ſome knowledge of the Law nm 
realme, that is to them moſt expedient. Dod 
is true that thou ſaieſt, and therefoze Jp 
thee now p2 occed to thy queſtions. 


J Thefirft queſtion of the Student. 
Cap. 1. 
5 


J tenant in taile after poſſibility of iFCue! 

tinct, doe waſt, whether doth he thereby of 
in conſcience though he be not puniſhablt 
waſt by the law ? D. Is the law cleare th: 
is not puniſhable fo: the waſt?Stu. Pea vert 


D. And what is the law ot tenants fo? tt * 
of life, 02 fo: terme of pearts iłthey doe wal out 
Thep be puniſhable of waſt, by the ſtatute u 
and ſhall pceld treble damages : but at the u lly 


mon law befo:e the ſtatute they wete not 
niſhable. D. But whether thinkeſt thout) 
dbefoze the ſtatute they might haue done 5 
with conlcience, becauſe thep were not pun 
able by the Law: Sr. Ithinke not, fo: at 


nant foz terme of life, foz terme of peares, 0 
tenants in Dower, oꝛ by the curteſie, is 
Hibited by the Law of reaſon, foz it ſcemct} 
realon, that when ſuch leaſes be made, Of f 
ſuch titles in Dower, oz by the curteſſc, be 
uen by the Law, that there is onely giuen! 
to them the annuall p2offts of the land, and. 

the houſes and trees, and the grauell to dig 
and catrp awap, whereby the whole pꝛolt 
dem in the reucrſion ſhould be taken au 
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euer. And therefo:e at the common law for 

ſt done by tenant in dower, oꝛ tenant by the 

te ſle, there was puniſhment oꝛdained by the 
w. by a pꝛohibition of waſt, whereby they 
uld haue peelded dammages to the value of 
waſt. But againſt tenant foꝛ terme of life 
fo: terme of peares, lay no ſuch pꝛohibition, 
there was no Maxime in the law therein, 
ainſt them, as there was againſt the other, 
d Ithinke the cauſe was, fozalimuch as it 
25 iudged a folly in the leſſoꝛ that made ſuch 
caſc foꝛ terme ot life, oꝛ foꝛ terme of yeares, 
ar at the time ofthe leaſe he did not pꝛohibit 
m they ſhould not doe toaſt, and ſith hee did 
pꝛouide no remedie fo2 himſelfe, the Lavs 
zuld none pꝛouide. But yet It hinke not that 
e intent of the law was, chat they might law 
ily and with good conſcience doe Walt, but as 
inſt Tenants in dower, and by the curtelle 
law pꝛouided remedy, foꝛ they had their ti⸗ 

bythe law. 

Ind verily me thinketh that this tenant in 
ile as to doing of waſt, ſhould be like ts a te⸗ 
ant foꝛ terme of lite: foꝛ he thall haue the land 
longer than foz terme of his lite, no moꝛe th 
tenant koꝛ terme of life ſhall, and the boaſt of 
Ns tenant is as great hurt to him in the re= 
rſton oꝛ the remainder, as is the waſt ofa 
nant f92 terme of life, and if hee alien, the 
onoꝛ ſhall enter fo: the foꝛfeiture, as hee ſhali 
on the alienation ofa tenant foꝛ terme of life, 
nd if he make default ina Præcipe quod red- 
ar, the Donoꝛ ſhall be receiued as hee ſhall be 
pon the default ofa tenant fo: terme ok like: 
| Y 4 | And 
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and therefoze me thinketh hee ſhall alſo beeg 
niſhable of waſt, as tenant foꝛ term of life ſi 
S. Ik he alien, the donoꝛ ſhal enter as thou ſa 
becauſe the alienation is to his diſhcritance, 

theretoꝛe it is afozfciture-of his eſtate:andt⸗ 
is byan ancient Maxime ot the law that 
ueth that foꝛ feiture in the ſelte cale, and if 
make detault in a Præcipe qd reddat, he int 
renerſi ö, as thou ſaiſt, ſhall be recciued, but th 
is by the ſtatute ot Welt. 2. for at the Comm 
lav there was no ſuch reſceit: as foꝛ the ſ 
tute that giueth the action of Waſt again 
terant foꝛ terme of life, & foꝛ terme of peen 
it is a ſtatute penall, and ſpall not bee taken 
equitie:and ſo there is no remedy giuen agat 

Him, neither by common law no2 by tatute 

there is againſt tenant toꝛ terme of life, # ther 
foꝛe hee is vrpunt}abie of waſt by the lab. 
And though he be vapuniſbable of waſt byt 
law, vet neue rtheleſſe me thiuketh he may 

by conſcience doe that, that Nall be Hurtfull 
the tnheritance after his time, (ith he hatht 
Land but fo: terme ot his life, no moꝛe tha 
tenant foꝛ terme of lite may, foꝛ then he ſhon 
Doe as he would not be done vnto, Foꝛ thou 

greeſt thy ſelfe, that though a tenant foꝛ ter 
of life was not puniſhable of Waſt befozet 
Statute, that yet the Law iudged not that! 
might rightfully and with good conſcien cel 
waſt. Ind there foꝛe at this dap if a feoffem 
bee made to the vſe of a man foꝛ te ric of li 
though there lie no action againſt him foꝛ wal 
yet he offendeth in con ſcience is he doe wall, ; 
Tenant fo2 terme of life did afoze the St 


jt 
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ute, when no remedy lay againf him by the 
aw, St. That is true, but there is great diucrs 
tie bet weene this tenant anda tenant foz term 
k like: foz this tenant hat h good aut hoꝛity by 
he donour to doe waſt, and ſo hath not the te⸗ 
ant fo: terme of life, as it is ſaid befo2e , for 
he eſtate of a tenaunt in taile after poſſibilitie 
fiſſue extinct, is in this miner, when lands be 
giuen to a man and to his wife, Eto the heires 
of their two bodies begotten, and after the one 
of them dieth without heircs of their bodies 
begotten, then he oꝛ ſhe that ouerliueth, is cal⸗ 
led tenant int aile after pofſibilitie of iſſue ex⸗ 
tinet, becauſe there tan neuer by no poſſibility 
be any heire that may inherite by foꝛce of the 
gift. Ind thus it appeareth that the donees at 
the time ok the gift, receiued ot the donoꝛ eſtate 
of inheritance, which by poſſibility might haue 
continued foꝛ euer, whereby they had power 
ts cut downe trees, aud to doe all things that is 
waſt, as tenant in kee⸗ſimple might. And that 
aut hoꝛity was as ſtrong in the law, as if the 
leſſour that maketh a leaſe foꝛ terme of life, ſay 
by txpꝛeſſe woꝛds in the leaſe, that the Leſſee 
{ball not be puniſhable of waſt. Ind therefo2e 
ik the Donour in this caſe had grauntedto the 
Donee that they ſhould not be puniſhable of 
Waſt,that grant had bin void, becauſe it was 
included in the gift befoꝛe, as it ſhould be vpon 
a gitt in fee ſimple: and ſo fozaſmuch as by the 
firſt gift, and by the Liuery of ſeiſin made vp= 
on the ſame , the Donees had authozity by the 
Donour to doe waſt; therefoze though that one 
of thoſe Donees be now dead without iſſue ; ſo 
that 
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that it is certaine, that after the death oft 
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other, the land ſhall reuert tothe donoꝛ: vetth 
aut hoꝛity that they had by the Donour toda 
waſt, continueth as long as the gift, and the jþÞ7 


uery of ſeiſin made vpon the ſame continueth, 


And J take this to be the reaſon why he ſhall” 
not haue in aid as tenant foꝛ terme of lite ſhall? 
that is to ſav, fo: that hee cannot aske he lpe c 


that Maxime, whereby it is oꝛdained, thati! 
tenant foꝛ terme ot life ſhall haue in aid: fo: hi 
cannot ſap, but that he tooke a greater eſtate b) 
the liuer vor leiln that was made to him, which 
vet continuet h, than foꝛ terme of lite: and ſo 


thinke him not bound to make any reſtitution 
to him in the reuerſton in this caſe, fo2 the 
Tlaſt. Vo. Is thy mind only to pꝛoue that thi 


tenant is not bound to make reſtitution to hin 
in the reuet ſton foꝛ the waſt?oz that thou thu⸗ 


keſt flat he may with cleere conſcience doe all 
manner of waſte S. J intend ts pꝛoue no mo: 
bit tf at hee is not bound to reſtitution to hin 


in the reuerũon. D. Then J will right well a-Þ 


gree to thine opinon fo2 the reaſon that thou 
haſt made: but it thy mind had bin to haue pꝛo⸗ 
ned that he might with c leere conſcience hau 
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done ali manner of waſt, I would haue thought 


the corrary thereto, that the tenãt in fee ſin⸗ 
ple may not doe al maner of waſt and deſtructt⸗ 
en wit h conſcience, as to pull dobon houſes and 


make paſtures ot cities and townes, oꝛ to det 
uch other acts which be againſt the common⸗ 
Wealth. Ard therefoꝛe ſome will ſay, that tent? 
in fee mple may net with conſcience deftro!!! 


ts Weeds «© coale pits Wherebp a whole cour⸗ 
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trey foꝛ their mony haue hadfuell, a pet thon 

he doe ſo, he is not bound by conlcience ro make 

reſtitution to no perſon in cettaine. But no w 'Þ 

T y:av thee tre thou p2oceed to the ſecond caſe, 
that thou wilt fomewhat ſhew mee what thou 


al" meancſt when thou ſaieſt, at the common Lavs 
[FT it was thus 02 thus ? J vnderſtand not fully 


what thou meaneſt by that terme, at the com- 
mon Law. St. I ſhall with good will ſhew thee 


what J meane thereby. 


e What is meant by this terme when iris ſaid, 
thus it was at the Common Lay. 


TIS. I'S; 


1 | He comms law is taken thee manner of 


waies. Firſt it is taken as the la of this 
realm of England diſſeuered fr d all other 


i Lawcs- And vnder this manner taken, it is 


NY oftentimes argued in the lawes of England, 


what matters ought of right to be determined 


by the common Law, and what by the Admi⸗ 
rats Court, 02 by the Spirituall Court: And 
allo if an Obligation beare date out of the 
2 rcalme, as in Spaine, Fraunce, 02 ſuch other, 
tt is ſaid inthe Law and truth it is, that they 


be not pleadable at the common law. Secondly 


the common law is taken as the kings courts 

JF ofhis Bench, oꝛ of the Common Place, and it 

is ſo taken when a plee is remoued out of an⸗ 

dient demeſne fo2 that the land is frank fee and 

27 Pleadable at the common La that is to ſay,in 

the Kings court, and not in Incient — 
8 n 


uu” 
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And vnder this maner taken, it is oftentimes 
pleaded alſo in baſe Courts, as in Couxts Ba- 
rons, the county, and the court of Pipouders, 
and ſuch other, this matter o2 that ac. ought 
not ti be determined in that Court, but at the 
Common Law, that is to ſap, in the Kings 1 
Courts cc. Thirdly, by the Commonlaw is 
vnderſtood ſuch things as wete law befoze as 1 
ny ſtat. made in that point that is in queſtion, 3 
ſo that that point was Holden foꝛ Law by the 1 
gene rall oꝛ particuler cuſtomes and Maximes t 
ofthe Realme, oꝛ by the law of reaſon andthe 
lawof God no other law added to them by ſta⸗ . 
tute, noꝛ other wiſe, as is the caſe befoze reheat⸗ f 
led in the firſt chapter, where it is ſaid: that at c 
the Common Law tenant by the curteſie and p 
tenant in dower were puniſhable of waſt , that r 
is to ſap, that befoꝛe any ſtatute of waſt made, In 
they were puniſhable of waſt by the grounds t. 
E Marimes ofthe Law, vſed befo2e the ſtatute | 
made in that point. Wut Tenant foꝛ terme ok 
lite, ne foꝛ terme of peeres, were not puniſhable 
by the ſaid grounds and Maximes, till bythe 
Statute remedy was giuen againſt them, and 
thrrefoze it is ſaid, that ꝛtthe Common Law 
they were not puniſhable of waſt. Do. Ipꝛiar 
thee now pꝛoceed bnto the ſecond queſtion. 


The ſecond queſtion of the Student. 


T 


Cap. 3. 


Fa man be outlawed © neuer had knowledge | 
of the ſuit, whether may the king take all — : 
| el — mY 


*F 
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dods, and retaine them in conſcience as he may 
b D. what is the reaſon why they be 
The ve= 


lawed fail foꝛfeit his goods to the King , and 
the cauſe why that Mar ime began, was this: 


vhen a man had done a treſpaſſe to another, oz 


another offence wherefoze pꝛoceſſe of vr:arie 


lap, and hee that the offence was done to, had 
taken an action againſt him acco:ding to the 
Ha, it hee had abſented himſcife and ad no 
lands there had beene no remedy againſt him: 
koꝛ atter the law of England no man ſhall bee 
condemned without anſwer, oz that hee ap⸗ 
peare and will not anſwer , except it bee by 
*Frcaſon of any Statute. Therefo2e fo: the pus 
niſt ment of ſuch offendoꝛs as will not appeare 
Ito make anſwer and to bee iuſtifled in the 
Kkings Court, hath beene vled without time 
of minde, that an attachment in that caſe ſh ould 
bee directed againſt him retournable in the 
Kings Bench oz the Common place: and if 
it were returned thereupon that he had nought 


— 


whereby hee might bee attached, that then 
ſheuld goe foꝛth a Capias to take his perſon, 
and after an Alias Capias, then a Pluries: ard 


it it were returned vpon euerp of the ſam Ca- 
Pias that hee could not bee found and hee ap⸗ 
; peared not, then ſhould an Exigent be directen 


4 againſt him, which ſhould haue ſo long a day 


of retourne, that fiue Counties might be hol⸗ 
den b:foze the retourne thereof, and in euerie 
ok the ſaid fine Counties, the defendant fo — 

02 
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lolemniy called, and if hee appeareth not, then 
toꝛ his contumat ie and diſobedience of the lau 
the Coꝛoners to giue ement that he ſhall 
be outlamed, whereby he (hall fozfeit hu 
goods to the king, and leeſe divers other adua:ÞÞ: 
tages in the Law that neeveth not here tobe 
rememb2ed now. And lo becauſe hee was iu 
this caſe called accoꝛding to the Law and ap: © 
peared not, it ſeemeth that the Ring kath good 
title tothe goods both in lam and conſtience. 
D. It hee had knowledge of the ſuit in bery 
deed, it leemcth the King hath good title in con: | 
- Cience as thou ſaieſt. But it hee had no know # 
edge thereof, it ſeemeth not ſo, foꝛ the vefault | 
that is adiudged in him (as appeateth by thin | 
one reaſon) is his contumacie and diſobed⸗ 
ence of the law, and if he were ignoꝛant of the |S 
luit, then can there be aſſigned to him no dilo⸗ 9 
bedience : foz a diſobedience implycth a know * 
{edge of that he ſheruld haue obeyed vnto. F 
Stu. It ſeemeth in this caſe that hee ſhould F 
bee compelled to take knowledge of the ſuit at F 
his perill : foꝛ ſith hee hath attempted to offed 14 
the Lam, it ſeemeth reaſon that he ſhalbe con⸗ 
pelled to take heed what the Lam will doe a- |: 
gainſt him foz it, and not only that, but that he 
tould rather offer amends foꝛ his Treſpallc 
than to tarry till he were ſued foꝛ it. 1 
Aud ſo it ſeemeth the ignoꝛauce of the ſut 
is of his owne default, ſpecially ſith in the lau . 
is [et ſuch oꝛder that every man may know if ; 
be will, what ſuit istaken againſt him, and 
may lee the Reroꝛds thereot mhen bee will! 
And lo it ſeemeth that neither the party . x 
the 
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be law be not boundcn to giue him noknow- 
dge therein. And oucr this J would ſome⸗ 
zhat moue further in this matter thus. That 


p King as raigne and Head of the Law, is 
"FHounden of Juſtice to grant ſuch waits, and 
uch pꝛoceſſes as be appointed in the lab, to c= 

ry cry perſon that willcamplatue, be his ſurmiſe 

ue 02 falſe, aud thereupon the King (of Ju⸗ 
FFice)oweth as well to make Pꝛoceſſe, to bꝛing 
"The defendant toanſwer, when hee is not gun 
ie, as when he is guiltie: and then when there 
5a Maxime in the Law, that ita man be out⸗ 
R wed in ſuch mannet as befoꝛe appeareth, that 
ee ſhall foꝛfeit all his goods to the Ring, and 
,.FMaketh no exception whether the Acton bee 
rue 02 bntrue, It ſeemeth that the ſaid Ma⸗ 
Fime moꝛe regardeth the generall miniſtration 

I iuſtice, than the particular right of the par⸗ 

e: and therefaze the pꝛopertie by the MDutla⸗ 
and by the ſaid Maxime oꝛdained foꝛ mini⸗ 
ration of iuſtice, is altered and is giuen tothe 
Ping, as befeze appeareth, & that both in law 
din conſcience, as well as it the action were 

ue. And then the partie that is ſo outlawed 

uit FF dꝛiuen to ſue foz his remedie, againſt him 
an Pat bath ſo cauſed him to be outlawed vpon an 

z if Intrue action. 

ind D. It he haue not ſuFicient to make recom⸗ 


kd 


11 ; Pence, 02 die befoze rerouerie can be had, what 
10; medie is had then 2'Sr, Ithinke no remedie-: 
the and 
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and fo? a further declaration in this caſe and i 
ſuch other like caſes, where the pꝛopertie ag 
goods may be altered without conſent ot ow: 
ner, it is to confider that the pꝛopertie of goods 
is not gien tothe owners directly by the lay 
of reaſon, noꝛ by the law of God, but by the lan 
of man, and is ſuffered bythe law of reaſon am 
by the law of God fo to bee. Fo2 at the begin: 
ning all goods were in common, but after they 
Were bꝛought by the law of man into a certain 
pꝛopert v, ſo that euery man might know his 
own : and then when {uch p2operty is giuen hy 
the law of man, the ſame law may aſſigne ſuch 
conditions vpon the pꝛopertie as it liſteth, { 
they be not againſt the law of God, ne the lay 
of reaſon, and may latully take away thati 
giueth , and appoint how long the pꝛoperti 
ſhall continue. And one condition that gott 
with euery pꝛoperty in this Realme is, if he 
that hath the pꝛopert bee outlawed acco2ding 
to ſuch pꝛoces as is oꝛdained by the lam, that 
he thall forfeit the pzoperty vnto the king · In 
diuers other caſes there be alſo , whereby pꝛo 
perty in goods ſhall bee altered in the law, ar 
the right in Landes alſo without aſſent of th 
owner, whereof J ſhall ſhoꝛtiy touch ſont 
without ſaying any authoꝛitie therein, fo2 tif 
moꝛe ſhoꝛtneſſe. Firſt by a ſale in open marbi 
the pꝛoperꝭy is altered. Alſo goods ſtollen al 
leiled foꝛ the king, oꝛ waiued, be ſoꝛfeit, vnla 
appeale oꝛ indictment bee ſued. Alſo ſtraies, 
they bee pꝛoclaimed, and bee not after claim 
by the owner within the peere, be fozfeit, # all 
a Deodand is forfeit to whom ſoeuer the p 
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ttv was befoꝛe (except itbelongedtdthe R. 
ral be diſpoſed foꝛ the ſoule of him that was 
ane therewith ie a fine with a Nonclaime at 
he Common law, was a barre, it claime were 
ot made within a yeare, as it is no by ſtatut 
the clatme be not made within 5 peares. And 
i{ (hoſe foꝛfeitures were oꝛdained by the law 
on cettaine conſiderations which J onut at 
time, but certaine it is that none of them 
re made vpon a better conſideration than 
15 forfeiture of Atlagarie was. For if no eſ⸗ 
call puniſhmẽt ſhould haue bin o2deined for 
endoꝛs that would abſent themſelues # not 
p:arz when they were ſued in the Kings 


urts, many ſuits in the Kings courts ſhould 


ane bin of ſmall effect. Ind th this Maxime 


145 oꝛdained koꝛ the execution of Juſtice, # as 


ch done therein by the common law, as po⸗ 
ic ok man could reaſonabiy deuiſe; to maße 


party haue knowledge of the ſuit, aud now 


added thereto by the Catute made the 6.veere 
H.8. that a wꝛit of Pꝛoclamation ſhall bee 
dit the partie be dwelling in another ſhire 2 
ſeemeth that ſuch Title as is giuen to the 
lag thereby is in good conſcience ; eſpecially 
ing that the King is bound to make pꝛoceſſe 
on the ſurmile ok the plaintifo , and may not 
anitize but bp plee ot the party, Whether 
e lutmiſe bee true oꝛ not. But if the partie 
e returned fiue times called, where indeed 
ewas neuer called (as in the let ond caſe of 
laſt Chapter of the ſaid Dialegue in latin 
contained) then it ſeemeth the party ſhall 
#7 good remedy by petition tothe Aung e 
cially 
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ctally it he that made the returne be not ſuf 
ent to make recompence, oꝛ die befoze recoup 
can be had. Do. Nom ith I haue heard thi 
opinion in this caſe, wherebp it appeareth th 
mauy things muſt be ſcene, oꝛ a full & a pla 
declaration can be made in this be halte, and i 
ing alſo that the plaine aunſwere to this 
ſhall giue a great light to divers other cal 
that may come by ſuch foꝛfeiture: Ipꝛapt. 
giue me a farther reſpite, ere that I ſhewo i 
my full opinion therein, and hereafter J 
right gladly doe it. Ind therefo:e I pꝛapt. 
pꝛoceed now to ſome other caſe. ö 


The third queſtion of the Student 
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Cap. 4. 


1 F a ſtranger doe waſt in lands that art} 
holdeth fo2 terme ot life without aſlent oft 
tenant foꝛ terme of lite, whether map hei 
reuerſion recouer treble damages, and the p 
waſted againſt the tenant foꝛ terme of lite 
coꝛding tothe ſtatute, in conſcience, as hee m 
by the Law, it the ſtranger be not ſufficient 
inake recompence fo: the waſt done? D. Jt 
law cleere in this caſe , that he inthe reuerl 
hall tecouer againſt the tenant foz term 
nike, tholig h that he aſſented not to the doing 
Waſte ? St. Pea verilp, and petifthetenanti 
rerme of lite had beene bounden in an Obi! 
tion in a certaine ſum of money that hee (hd 
doe no waſt, hee ſhould not foꝛfeit his bond 
wall of a ſtranger, andthe dinerſitie is th 
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t hath beene vſed as an ancient Maxime in 
ze law, that tenant by the curteſie a tenant in 
wer ſhould take the land with this charge, 
at is to ſap, that they ſhould doc no wall th 
lues, noz ſuffer none to be done: and when an 
tion ot waſt was giuen aftcr againſt a tenant 
2 terme of life, then was he taken to be in the 
me caſe as to the point of waſt, as tenant by 
ge Curte ſie, and tenant in dower was, that is 
ſay , that hee ſhould doe no Maſt, noꝛ ſuffer 
ne to be done ( fo2 there is another Maxime 
the law of England, that all cates like vnto 
her caſes ſhalbe iudged after the fame law as 
her caſes be) e ſith no reaſon of diverſity can 
aſſigned whythe tenant foꝛ terme of life af= 
ran action of Ctaſt was giuen againſt him, 
ould haue anymore fatioꝛ in the law than the 


ant by the Curteſie, oꝛ tenant in Dotoer 
0-10: thereko2e he is put vnder the lame Ma⸗ 

re as they be, that is to ſap, that he ſhal do no 
Mi 7, ne ſuffer none to be done: © ſo it ſeemeth 


e 

1 8 the lato in this caſe doth not con ſider the 

llity of the perſon that doth the Wait , whce 
„r he be able to make recoinpence foꝛ Þ Maſt 

t but the aſſent of the ſaid tenats whereby 

haue wilfully taken vpon them the charge 

oc: that no (aſt ſtalbe done. D. I haue heard 

t if houſes of theſe tenants bee deſttoyed 

th ſodaine tempeſt, oꝛ with ſtrange enemies, 

hey ſt al not be charged with eat. 5. Truth 

. Do. And J thinke the reaſon is becauſe 

y can haue no recouery auer. St. I take not 

t fo: the teaſon, but that it is an old reaſo⸗ 

dle Maxime in the Law, that they ſhouud 

J 3 | be 
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be diſchatged in theſe caſes, howbeit ſome wi 
ſay that in theſe caſcs the law of Reaſon dal 
diſcharge them:and there foꝛe they ſay,that if 
ſtat. wete made that they ſhould bee charged 
theſe caſes of waſt, $ the ſtatute were again 
reaſon, # not tobe obſerued: but pet neuerth 
leſſe J take it not ſo, foꝛ they might rekuſe 
take ſuch eſtate it they would# if they wil ta 
the eſtate after the law made, it ſeemeth real 
nable that they take it with the charge 4 wit 
the condition that is appointed thereto byt 
Lab, though hurt might follow to them aft 
ward thereby: foꝛ it is oftentimes ſeene inth 
law, that the law doth ſuffer him to haue hu 
without helpe of the law, that wil wilfullyn 
into it of his oton act not c dpelled therto, 4 a) 
iudgeth it his follp foto run into it, fo2 whit 
folly he ſhall aiſo be many times without rem 
dy inc d lſcience. As if a man take land foꝛ ten 
of life, and bindeth htmſelfe by obligation th 
he hal leaue the lãd in as good caſe as he fon 
it, if thc houſes bee aftcr blobone downe w 
tcinpeſt, oz deſtroyed with ſtrange enemies 
inthe caſe that thou haſt put befoꝛe, he ſhall 
bound to repaire them,o: elſe he ſhal fozfett h 
Obligation in law e conſcience 2 becauſeit 
his owe act to bind him to it, and pet then 
would not haue bound him therto, as thou h 
ſaid befoꝛe. So me thinketh, that the cauſe 
the ſaid tenants bee diſcharged in the lab in 
action of waſt, when the houſes be deſtroi! 
lodaine tempeſt, oꝛ by ſtrange enemies, is! 
ſpeciali reaſonable marime in the law wh 
they bee excepted from the other n 
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ccoꝛe reherled, that is to ſay, they ſhall at their 
cru {ce that no waſt ſhalbe done, & not by the 
up of reaſon:# (ith there Is no maxime in this 
ale to helpe this tenant , ne that he cannot bee 
olpen by the law of reaſon, it ſeemeth that he 
albe charged in this caſe by his own act both 
aw # conſcience, whether the ſtranger be a= 
Ic to rccomptce him oꝛ not. D. J doubt in this 
aſc whether the max ime that thou ſpeakeſt of 
reaſonable o2 not, that is to ſap, that tenants 
the curtete. 4 tenants in dower were bound 
the c õᷣ mon lab, that they ſhould doe no waſt 
emſelues, and ouer that at their periil to ſee 
at 1g toaſt ſhould be done by none other, Fo2 
hat law ſecmeth not reaſonable that bindeth a 
an to an impoſſibilitie. And it is impoſſible to 
euent that no waſt ſhalbe done by ſtrangers: 
2 it may be ſodenly done in the night. that the 
nants can haue no notice of, oꝛ by great 
wer that they be not able to reſiſt: and there= 
ze mee thinketh they ought not to be charged 
thole caſes foꝛ the waſt, without they may 
ue good remedie ouer, and then percale the 
d maxime were ſuffcrable, elſe me thinketh 
sa Maxime againſt rcaſon. 8. As J haue 
d befoꝛe no man ſhall be c õpelled to take the 
d vpon him, but he that will take the land, # 
Je will take the land, it is reaſon he take the 
urge as the law hath appointed it: and then 
np hurt grow to him therebp, it is through 
one act and his owne aſſent, foꝛ he might 
e refuſed the leaſe if he would. D. Though 
an map refuſe to take eſtate fo2 term oflife , 


02 terme of peeres, and a woman may refuſe 
E 2 
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to take her Dower , pet tenant by the curteſſ : 
cannot refuſe to take his eſtate , fo: immediatl n 
I after the death of his wife, the poſſeſſion ; ed 
bideth ſtil in him by the act of the law with 
entry: then J put the caſe that after the dea 
of his wife hee would weiue the poſſeſſion, an 
after Maſt were done by a ſtranger, whethy 
thinkeſt thou that hee ſhould anſwer to th 
' Waſt? S. I thinke he ſhonld by the law. P. Ju 
how ſtanderh that with reaſon, ſeeing ther 2: 
no default in him 2 St. It mas his default, u 4 
at his owne perill that he would marry an u 
heritrix, whereupon ſuch danger might fl 
low. D. I put caſe that hee were wit hin age ed 
the marriage, oꝛ that the land deſeended toi 
wife after he married her S. There thou mou] d 
a farther doubt than the firſt queſtion is: th 
though it were as thou ſapeſt, pet thou can! 
not ſay, but p t here is as great default in hin 
as is in him in the reuerſlon, ⁊ that there s 
great reaſon mhy hee ſhould bee charged wit the 
the £aft, as that he inthe rcucrffion fou 
diſhe ritt and haue no mancr remedy,ne pet eit! 
p:oftt of the land as the other hath: & thou if 
the ſaid Maxime may be thought very ſtrait"! 
the ſaid tenants , pet it is for to bee faucut 
as much as may be reaſonably , becauſe it ht 
peth much the c 5monwealth: foz it hurtethiſ**! 
commonwealth greatly , when woods « hee 
ſes be deſtroyed: and if they ſhould ant wen 
no waſt,bnt fo: waſt done by themlelues t 
might be waſts done by ſtrangers by comin 
dement, oꝛ aſſent, in fuch coloꝛable maner i! . 
they in the reuerlion ſhould neuer haue p! 
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3 their aſſent - Do. J am content thine opinion 
nd fo: this time, and J pꝛay thee now vꝛo⸗ 
ed to another queſtion, 


9 The 4. queſtion of the Student. 


Cap. 5. 


7 he that is the very heire be certiſied by the 
oꝛdinarie baſtard, & after bꝛing an action as 
heire againft another pcrion ; whether may 
v man knowing the truth, be of counſel with 
2 tenant and plead the laid certificat againſt 
demandant by conſcience oꝛ not ? D. Is the 
aw in this caſe that all other againſt whom 
e demandant hath title ſhall take aduantage 
this certificat, al well as he at whoſe ſuit hee 
certified baſtard? S. Pea verily, that foz two 
ſes, whereof the one is this. There is an 
Maxime in the law, that a miſchiete ſhalbe 
ther ſtffered than an inconuenience: e then in 
is caſe if another Writ ſhould after mard bee 
t to another Biſhop in another action, to 
itie whether he were baſtard oz not, perad⸗ 
nture the Biſhop would certifie that he were 
lier, that is to ſap,lawfully begotten, then 
ſhouid recouer as heire, ſo he ſhould in one 
fe court be taken as mulier and baſtard: foꝛ 
olding of which contrarioſitie, the law will 
ter no moe MArits to goe foꝛth in that caſe, & 
(creth alſo all men totake aduantage of the 
ificate , rather than to ſuffer ſuch a contra⸗ 
tion in the court, which inÞ law is called an 
onuenience, & the _ caute is, becauſe this 
« cexs 
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certificat of the biſt op, is the łigłeſt trial 
is in the Lab in this behalfe, but this is g 
vnderſteod, but where baſtardy is laid in u en 
that is party to the wit: foꝛ if haſtardy be u Not 
in one that is a ſtranger to the wꝛit, as if vo t: 
chee pꝛav in aid oꝛ ſuch other. then that baſtaf 
dy ſhalbe tricd by xti. men, by which criall he: 
whem the baſtardv is laid, hall not bee conch Wc 
ded, becauſc he is not pꝛiup to the triail, à u en 
haue no attaint, but he that is party tothe ii i 

tay Fane attaint, and the refoꝛe he ſt all be cu e: 
cluded a none other but he: ſoꝛaſmuch ast he 
ſaid Maxime was oꝛdaine d to c ſchuc an intuf er 
uenience (as befoze appcareth) it ſec meth tine 
tuery man learned, may with conſcience pu te 
the ſaid certificat ſoꝛ ayoiding thereof, ar d g 
rounſaile therein to the partic acco:ding vie! 
the Law, foꝛ elſe the (aid inconuenience nu eee: 
needs follow. But pet ncuc rt heleſſe J det 
meane thcrby, that the perty wap after itt cl 
hath bat red the de maundant by the ſa.d cc 1 
ficat vctaince the land in conſcience by rcatoußß ene 
the ſaid ccrtificat : foz though there be no Lag © 
to c 8ᷣpeli lim to reſtoꝛe it, vct F think wellth: lll 
hee in conſcience is bound to reſfo2e it, i 
kit w that the de mai dãt is the very true heufeel 
whereof J haue put diuers caſcs like in Met! 
xbii. Chapter of the firſt Dialogue in Lauf the 
but my intent is that a man icarncd in there 
in this caſe and other like, map with conktia th. 
giue his counſell accoꝛding to the law, in auf pi 
ding of ſuchthings as the law thinketh ſtof be 
fo2 a reaſonable cauſe be eſchewed. D. Treu tb 
hee that doth not know whether hee be baſh" 
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not, map giue his counſaile, 4 ailo plead the 
11d ccrtificat $ pet Ithinke that hee that dot h 
now himſeife to bee the very true heire may 
ot picad it, and that is foꝛ two cauſes: wherc⸗ 
the one is this: Euer y man is bound by the 


; p ofrcalon to doe as he would be done to, but 


ttbinke that if he that pleadeth that ccrtificar 
vere in nuke caſe, he would think that no man 
no wing the certificate to bee vntrue, might 
vith conſcience plead it againſt him, wherc= 
22 no moꝛe may hee plcad it againſt none c- 
her: The other cauſe is this, although the 
crtificat be pleaded, pet is the tenant bounden 
n conſcience to make reſtitution thereof, as 
tou aft ſaid thy ſeife, and then in cale that he 
old not make reſtituion, then he that plea= 
th the plee, ſhould run thereby in like offence, 
02 hee hat h holpen to ſet the other man in ſuch 
1 libcrtie that he map chooſe whether hee will 
eſtoꝛe the Land oꝛ not, and ſo hee ſhould = 
)imicifc to 1copatdie of another mans conlcj= 
nce. And it is Lo2itten Eccleſiaſt. 3. Qui amat 
ericulum per ibit in illo, that is, hee that wil⸗ 
ully will put Eimſeife in ieopeidp tooffend, 
hall periſh therein. Ind thereloꝛe it is the ſu⸗ 
reſt rap to eſche h perils, ſoꝛ himthat know= 
ththat he is heire, not to plead it. And as foꝛ 
the inconueniente that thou ſapeſt muſt needs 
follow , but the Certificate be pleaded: Is to 
hat it map bee anſwered, that it may bee 
pleaded by ſome other that knoweth net that 
he is very heire, & if the caſe be ſo far put that 
there is none other learned there but hee, then 
ne thinketh that he ſhall rather ay ts 
ncon⸗ 


The 6, Chapter. 


inconuentence, than to hurt his own conſcifa : 7 
fo: al way charitie beginneth at Himſelfe , am . 
ſo eucry man ought to ſuffer all other offence} 


rather than he himſelte would offend. Ind noh d. 


that thou knoweſt mine opinion in this caſt.j 
p2ap thee pꝛoceed to another queſtion. 


The . queſtion of the Student. 


Cap. 6. 7 

\ A 7 Het her may a man with conſcience b:ofſÞ 
counſel with the plaintife in an action a 

the c d mon law, knowing that the der! 


hath ſufficient matter in conſctence whereby tet 


may be diſcharged by a Subpena in the Char: 


cerie, which he cannot plead at the cSmon law 


oꝛ not ? Vo. FJ pꝛay thee put a caſe thereof in| 
certaine , ſoꝛ elſe the queſtion is very general 
S. I will put the {ame caſe t hat thou pu teſtin 
our firſt Dialogue in Latin, the x. C hap.that is 


to ſav : If a man bound in an Obligation pay . 
the money, and taketh no acquitance, ſo t hat by 4 
the common lab he ſhalbe compeilcd to pay the 40 
money again, foꝛ ſuch conſideration, as appr ÞH! 


reth in the xv. Chapter of the ſaid Dialogue, 
where it is Hewed eniden:ly how the Law in 

t hat caſe is made bp a good reaſonable groũd, d 
much neceſſary foꝛ all the people, hobobeit, that 
a man may ſometime thꝛough his obon default, 


take hurt thereby. wherin IJ pꝛay thee ſhew u 


thine opiniõ. D This caſe ſeemeth to be like to 
the caſe that thou ha t next bet̃oꝛe t his, æ that ht 
that knoweth the paiment to be made doth not 
as he would be done to, it hee giue counſell that 
an action ſhould beer taken to haue it payed a⸗ 
: 1 ; | ain 


nine. S. It hee bee lwoꝛne to giue counſell ac⸗ 
n pꝛding to the Law, as Serie ants at the Law 
u re. it leemeth hee is bound to giue counſell ac= 
"ES:ding to the Law, koꝛ els hee ſhould not per⸗ 
:e his oath. Do. In theſe woꝛds (accoꝛding 
the law) is vnderſtood the law of God , and 
e law of reaſon, al wel as the law a cuſtomes 
gethe Realme, fox as theu haſt ſaid thy ſelfe in 
ur firſt dialogue in latin, that the lawof God, 
nd the law of reaſon, be two ſpeciall grounds 
ge the la wes of Englãd, wherfo2c(as me thin⸗ 
ei geth) he may giue no counleli(ſauing his oath) 
geit her againſt the lam of God, noꝛ the law of 
t:ÞFcaſon, And certaine it is that this article, that 
6. js to ſap, $ a man ſhall doe as he would be done 
in o, is grounded vpon both the ſaid lawes. And 
1, Firſt that it is grounded vpon the law of rea⸗ 
in on, it is euident of it lelke. Ind in the s. Chap⸗ 
iter of Saint Luke, it is ſaid, Et prout vultis vt 
WEeciant vobis homines, & vos facite illis ſimili- 
er that is to ſay, All that other men ſhould doe 
eo pou, doe pou to them, a ſo it is grounded vpon 
the Law of God , wherefoze if he ſhould giue 
e counſeil againſt the defendant in that cate , hee 
ſhould doe againſt beth the ſaid laws. S. If the 
:fendant had no other remedy bur the comon 
law, J would agree well it were as thou ſaiſt. 
ut in this caſe Hee may haue good remedy by a 
Fubpena, and this is the way that ſhall induce 
him dire ctly to his Subpena, that is to ſap, whẽ 
t appcareth that the Plaintife ſhall recouer 
Law. Doct. Though the Defendant map 
bee diſcharged by Subpena, pet the bringing 
in of his pꝛookes there, will be to the char 

| | ps 
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The 7. Chapter. 


or the defendant , and alſo the proofcs may 
oꝛ they come in. Alſo there is a ground tn, 
tat of reabon, Quo nihil pofli nus contra v; 
rirazem, (that is) oc may doe nothing agan 
the truth, and fith hee k no weth it is truth thy 
the money is paid, he may doe nothing again 
the truth, and if hee ſhould be of counſel! wit 
the piaintife , hee muſt ſuppoſe and auerre thy 
ie is the very due debt of the plaintife , and thy 
the defendãt withholdeth it from him vnlay: 
fully, which he knowethhimſelfe to be vnt rin 
where foꝛe hee map not with conlcience in this 
caſe be of caunſell with the plaintife, known 
that the plaintife is paid already. wherefozc || 
thou bee contented with this anlwer, J pf 


thee pzocecd to ſome other queſlion. St. J wi 


with good Will. 


g Ihe 3. queſtion oſ the Student. 
Cap. 7. 


A Man maketh a feoFemet to Þ vie cf him 
and ot his heirs,X after the ficffoz puttcth 

in his beaſts to manure the ground, a tht 
fcoFcc takeththẽ as damages fe ſant, & puttcth 
tie in pound, a the feoffoꝛ bzingeth an action of 
tre ixas againſt him foꝛ entring into his ground 
gc. Whether may any man knowing the ſaid 
Bſec, bee of counſeil with the feoffee to auoidthe 
aſtion? D. May hee by the common law auoid 


that action, fecing t hat the teoffoꝛ ought in con⸗ 
ſcience to haue the p2ofits? 5. Pes verily, foꝛ as 
to the Common Law the whole intereſt is u 


the 


The 7, Chapter, 7 


e fcoffee, & it the keoffee will bꝛeake His cor= 
ience, and take the p:ofits, the feotfour bath 
o remedy by the common Law , but is dꝛiuen 
n that caſe to ſuc foꝛ his remedy by Sbpena 
72 the profits, and to cauſe him to rekeoffe him 
game, # that was ſom time the moſt common 
aſe whete the Subpena was ſued, that is to 
p, dekoꝛe the Statute of R. 3. but ſith the ſta⸗ 
te, the keolfoꝛ may labotullv make a feffemẽt. 
ut neuctthelcſſe for the p2ofits receiued, the 
coffo2 hath yet no remedp but by Subpena as 
he had betoze the ſaid eſtatute. Ind lo the ſup⸗ 
holell of his action of treſpas is bntrue in cuc⸗ 
y point, as to the common law. 
b. Though the action be vntrue, as to the law, 
het hee that ſueth it ought in conlcience to haut 
that he demandeth bythe action, that is to ſay, 
damages fo2 his pꝛofits, and as it ſcemeth no 
man may with conſcience giue counſell againſt 
lat hee knoweth conſcience would haue done. 
pt. Though conſcience would hee ſhouid haue 
the pꝛofits, pet conſcience will not t hat foꝛ the 
attaining thereof the feoffour ſhould make an 
vntrue ſurmiſe. Therefore againſt the vntrue 
Iirmiſe cacry man ma with conlcience gine 
15 counleil, foꝛ in that doing hee reſiſteth not 
he plaintife to haue 1he pꝛofits, but he doith⸗ 
andeth him that hee ſhould not maintaine an 
vntrae action foz the pꝛofits. And it ſufficeth 
ot in the Law, ne pet in conſcience as me ſec⸗ 
neth, that a man hath right to that hee ſucth 
92, but that alſo hee ſue by a iuſt meanes, and 
hat hee hath both good right, an d alſo a good 
und a true conneiance to come to his right: fox. 
it 


* 
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ther, and he will bꝛing an action as heite ton 
mother that neuer Had right, euery man mx 
giue counſel againſt the actid, though he kng 
he haue right by another meanes, and ſo as n 
thinketh he may doe in dilatoꝛies, wherebyth 
partie may take hurt if it were not pleade 
though he know the plaintife haue right: az. 
the party oꝛ the totone bee miſnamed, 02 ifth 


degrees in w2its of Entre be miftake, but if ty 
party ſhould take no hurt by admitting of a d 
lateꝛy, there he that knoweth that the plain: 


tife hath right, map not picad that dilaton 
with conſcience: Bs in a Forme don to plead it 
Abatement of the wꝛit, betauſe hee Hath ng 
made himſelfe heire to him that was laſt ſeiſo 


oꝛ in a wꝛit of Right foꝛ that the demandan 


Had omitted one Þ tended tight, ne ſuch other 


ne he may not aſſent to the caſting of an eſſoin 


noꝛ p:otection fot him, if he know that the di: 
mandant hath right, ne hee may not vouch fo, 
him, except it be $ he knoweth that the tenan 
hath a true cauſe ofa veucher, & of lien, ⁊ that 


he doth it to bꝛing him thereto, e in like wi] 
He may not p2ay in aid toꝛ him, vnles he knot 


if a man haue right to lands, as heire to his} St 


if 


the pzapee haue good cauſe of voucher liens 
uer, oꝛ that he know that the pzayee hath ſom-Þ* 


What to plead that the tenant ma not pleaꝰ 
as villeine in the demandant , oꝛ ſuch other. 
Though the plaintife hath bꝛought an actior 


that is vntrue & not maintainable in the Law, 


vet the defendant doth wꝛong to the plaintilÞ 
in the withholding of the pꝛolits aſwell beo 
he action bꝛought as hanging the action, — F 
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fat wꝛong as it lecmeth the counſailoꝛ doth 
{© Snaintaine ,4 alſo ſhe wet h himſelfe to fauoz the 
,artie in that wꝛ ong when he giueth counſaile 
gainſt the action. St. It the plaintife doe take 
tat fo: a fauoꝛʒ & 8 maintenance et his wong, 
he iudgeth farther than the caule is giuen, ſo 
hat the coun ſailoꝛ doe no moꝛe but giue cours 
ile againſt the action, fo: though he giue him 
cunſaile to withſtand the action toꝛ the vn 
ruth ok it, and that he ſhould not confeſſe it and 
o make therebp a fine to the King without 
auſe , pet it may not ſtand with reaſcn that he 
av giue counſell tothe partie to veeld the pꝛe⸗ 
its: ind therekoꝛe I thinke he may in this cale 
e of counſaile with him at the common Law, 
and bee againſt him in the Chauncerie, and in 
Fither Court giue his counſaile without any 
ontrarioſitie, oꝛ hurt ef coulcience, Ind vpon 
his ground it is, that a man may with good 
Fonſcience bee of counſaile with him that hath 
and by deſcent, oꝛ by diſcontinuance without 
tie, it he that hath the right bꝛiug not his acti⸗ 
n accoꝛding tothe Lab, fo: the recouering of 
pis right in that behalfe. 


J The ſeuenth que ſtien of the 
Student. 


Cap. 8. 


Fa man take diſtres fo: debt vpõ an obliga= 
tion oꝛ bp9 a c dtract, oꝛ ſuch ot her thing be 

bath right titie to haue. but ᷣ be aught not by 
helap to diſtrain to: it, æ neuertheles he keep⸗ 
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eth the ſame diſtreſſe in pound till he be paid 
his duty, what reſtitution is he bound te maj 
in this caſe ? whether ſhall he pay Þ money he 
cauſe he is come to it by an vnlawfull mean: 
oꝛ onel y to reſtoꝛe the party foꝛ the w2orgfhy 
taking of the diſtres, oꝛ foz neither, I pꝛay y 
ſhew me? D. What is the law in this caſe! ! 
That he that is diſtrained may bꝛing a tþecia 
actlon of treſpaſſe againſt him þ diſtraineth t 
that he took his beaſts ww: Onfully, # kept thi 
till he made a fine, æ therfo2e He ſhal recouer th 
fine in damages, as he ſhall do fo? the reſidue 
treſpas : foꝛ the taking of the monv by luchc 
pulſton is takẽ in the law but as a fine w29n; 
fully taken, though it bee his duty to haue 
Do- Pet though he may fo recouer, me thinbet 
that as tothe repaiment of the money he is ny 
bound thereto in conſcience , ſo that he taken 
moꝛe than of right he ought to haue, foꝛ thoug 
he came to it by an vniuſt meane, pet whenth 
money is paid him, it is his of right, he is m 
bound to repay it, vnles it be recouered as tl 
laidſt, a then when he hath repaied it, he is 
mee thinketh reſtoꝛed to his firſt action : but! 
the redeliuer y of the beaſts with ſuch dam ige 
t ſuch hurt as he hath by the diſtres, J ſippo 
he is boũd to make recopfce of the in c õ ſcien 
without c d pulſi 5 oꝛ ſuit in the law: foꝛ thou 
hee might lawfully haue fucd foꝛ his durie! 
ſuch mãner as the law hath o2d2ed, vet J ag! 
well that hee may not take vpon him to be) 
owneiudge, and to come to his dutie agail 
the oꝛder of the Lam, and therefoꝛe if any hu 


come to the party by the diſoꝛder/ he is * 
relle 


D 
eh 
aill 
L 


id! 


{0 
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1:0 it. But J would think it were the moꝛe 
bt if a man took e ſuch a diſtreſſe foꝛ a ttel⸗ 
done to him, and keepeth the diſttes till a⸗ 
ds be made fo2 the tre ſpas: foꝛ in that caſe 
damages be not in certaine, but be arbitra⸗ 


eith:rbv the aſſent of the parties, oꝛ by 12. 


1: * it ſeemeth that there is no aſſent ofthe 
ie in this caſe, ſpecially no free aſſent, foꝛ 


t hee Toth is by compulſſon and to haue his 


es againe, and ſo his aſſent is not muchto 
onderedin that calc, for all his aſſeſſing ot 
that took the diſtreſſe, and fo he hath made 
elfe his owne Judge, and that is pꝛohibi⸗ 
n all abwes: but inthat caſe where the di⸗ 
3 15 taken fo2 debt, he is not his own tudge, 
he debt was iud ged in certaine befoze by 
iſt contract, and there koze ſome thinke 
tditicrſitte betwixt the cales, Sr. Bp that 
on it lee meth, that if he that diſtraineth in 
rſt caſe foꝛ the debt take and thing for his 
ges, that he is bound in conſcience to re⸗ 
it againe, foꝛ damages be arbitrable, and 
rtaine no moꝛethan treſpaſſe is, a me ſee⸗ 
that both in the cale ot᷑treſpaſſe and debt. 
bound in conſcience to reſtoꝛe that bee ta⸗ 
to: though he ought in right to haue like 
5 hee recciueth, vet he ought not to haue 
ney that he receiueth, for he came to the 
yp by an bniuſt meancs, wherefoze it 
th he ought to reſtoꝛe it againe. D. Ind if 
ould bee compelled to reſtoze it againe, 
he not pet ( foꝛ that he receiued it once) 
rred of his firſt action notwithſtanding 


uncut 2 I 
= 8.J 
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S. Iwill not at this time cleereip aſſoilet 
that queſti d, but this J wil ſay, that it any 
come to bim therebp, it is though his oon 
fault, foꝛ that he would do againſt the law: 
neuertheleſſe a little I will ſay to thy queſh 
that as mee ſeemeth when he hath repayed! 
monep, that he is reſtoꝛed to his fift action, 
if a man condemned in an action of treſpas; 
the money, and after the defendant reuerſe. 
tudgement by a w2it of Errour, and haut 
monev repaid, then the platntife is reſto:q 
his firſt action. And therefo2e if he that int 
caſe tooke the mony, reſtoze that he tooke bt 
wꝛoagkull diſtreſſe, oꝛ that he oꝛdered then 
ter ſo liberally, that the other murmur not, 
complaine not at it, me ſcemeth he did very! 
to be ſure in conſcience: and therefoꝛe J int 
aduiſe euery man to bee well ware how 
fraineth in (ach cales againſt the law. D. d 
counlel is good, a J note much in this caſet 
the party may haue an actid of treſpas ag 
him that diſtraineth, ſo that he is taken n 
la but as a wꝛong doer,+ therfoze to pa} 
mony againe is the ſire way, as thou af 
befo2e.And I pꝛay thee now ſhew me fo: ! 
a man may lawfully diſtrain as thou thin! 


J For what thing àa man may lawfully 


diſtraine. 


Cap. 9. 


" A Man may lawfully diſtraine foꝛc 
| A ſeruice, æ foꝛ all mãner of leruices 
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ec, Fealtte, Eſcuage, ſuit of Court, relief. s, 
ſuch other Alſo fo2 a rent reſerued bpon 
ft in taile, a leaſe foꝛterme of life, foꝛ peeres, 
will, it he reſt rue the reuer ſton, the feoffoz 
diſt raine of common right, though there 
o diſtreſſe ſpoken of. But in cale a man 
e a keoctement and that in fee by Inden⸗ 
reſeruing a r nt, he ſhail not diſtraine foꝛ 
rent vnleſſe a diſtreſſe be expꝛeſſelv reſer⸗ 
and if the feoffement dee made wit hout 
de reſeraing a rent, that referuation is 
in Lam, and hee ſhall haue the rent one= 
conſcience, and ſhall not diſtraine foꝛ it. 
like Lab is where a gift in taple oꝛ a 
fo: terme ot like is made, the remainder 
in fee reſe ruing a rent, that releruation is 
n Law. 
ſo it a man ſeiled of land foꝛ terme of lite 
eth awap his whole eſtate, reſeruing 
, that reſeruation is doid in the Lab; 
ut it be by Indenture, and if it be by Jr= 
e yet hee ſhall not di ſtraine foz the rent 
diſtreſſe bee reſerued. Allo foꝛ Imercia⸗ 
na Lecte, the Loꝛd ſhall diſtraine. But 
ierciament in a Court baron he (all not 
Sg, 
if a man make a feaſe at Mictaclmas 
ccre,releruinga rent payable at the feaſt 
Innunciation of our Lady and Saint 
the Archangell, in that cale he ſhall di⸗ 
foꝛ the rent due at our Lady dap, but 
the rent due at Michaelmas, becauſe 
ne is expired. n 
t if a man make a Leaſe at the Feaſt of 
& * Chriſt⸗ 
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Chꝛiſtmas fox to endure tothe feaſt of C 
mas next following, that is to ſap, fo: aj 
releruing a rent at the foꝛelaid Feaſt of; 
Annunctation of our Lady and Saint $ 
chael the Archangell, there hee ſhall diſin 
fo: both the rents, as long as the terme 
nued, that is to ſay , till the foꝛeſaid Fei 
Chuſtmas, | 
Andif a man haue Land foꝛ terme of lj 
John at Noke, and maketh a leaſe fo ten 
pcares reſeruing a rent, the rent is behind, 
John at Moke dieth, there he (hall not din 
becauſe his reuerſion is determined. 

Alſo if he to whole vle feffees bin ſciſed! 
ketha leaſe foꝛ terme of veares, oꝛ fo2 tet 
life, 024 gift iu taile reicruing a rent, the 
reſeruation is good and the leſſour ſhal 
ſtraine. 

And if a townſhip bee amerced ⁊᷑ the ia 
bours by aſſent aſſeſſe a certaine ſummel 
euerv inhabitant, t agree that it it be not 
by ſuch a dap, that certaine perſons there 
ſigned hall reſtraine: In this cale the di 
is la bofull. It Loꝛd and Tenant be, andi 
tenant doe old of the Loꝛd by fealty and! 
and the Loꝛd doth grant away the fealt 
ſeruing the rent, and the tenant atton rat 
this caſe, hee that was Loꝛd map not dil 
fo2 the rent, fot it is become a rent ſeckt. 
if a man make a git in taple to another, 
uing fealtic and certaine rent, and aftcrti 
granteth away the fealty releruing th 
and the reuerſton to himfclfe ; in this ca 97 
ſhall diſtraine foꝛ the rent, foꝛ the gran. 
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e is void, foꝛ the fealtie cannot bee ſeue⸗ 
rom the reuerſion. Alſo foꝛ heriot ſeruice 
oꝛd Hall di ſtraine, and foꝛ heriot cuſtome 
all ſeiſe and not diſt raine. Allo ik rent bee 
ned to make a partition oz aſſignement of 
per egall, Hee oꝛ hee to whom the rent is 
ned may diſtraine: and in all theſe caſes a= 
{a:d, where a man may diſlraine, he mav 
iſtraine in the night, but foꝛ damages fea= 
that is to ſap, where beaſts doe Hurt in 
round he may diſtraine in the night. Alſo 
gaſtes, fo2 reparations, fo2 accompts, for 
3 »yon contracts, 02 ſuch other, no man 
lawfully reſtraine. 


1 The 8. queſtion of the Student. 


Cap. 10, 


a map doe treſpaſſe, and after make his 
cutoꝛs, and die befoꝛe any amends made: 
het her be his executoꝛs bound in conſciẽce 
be amends foꝛ the treſpaſſe if they haue 
cnt goods thereto, though there be no re= 
againſt them by the law to compell them 
Doct. It is no doubt but they are bound 
om conſcience, be toe anp other deed in 
e, that they may doe foꝛ him of their own 
n. St. Then would J wit, if the teſta⸗ 
ade Legacies by his will, whether the 
tours be bound to do firſt, that is to ſay, 
ke amends fo2 the treſpaſſe, oz to pay 
gacies, incale they haue no goods to doe 
D. To pap legacics:fo: if thep ſhould firſt 
K 3 make 
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make recompence fo2 the Trelpaſſe and 
haue not ſufficient to pay the Legacies, | 
{hoald be taken in the Law as waſters oft 
teſſatoꝛs guods: for they were not compel] 
hy no iam to maue amends fo2 the treſpas, 
cuuſe euery treſpas dyctl with the perſon, 
the Legacics they ſhould bee compelled hy 
Law ſpirituailto fulfill, and fo they hoy} 
compeiied to pay the Legacies of their g 
goods, and they ſhall not be compelled th 
by no law ne conſcience 2 but if the caſe! 
that he leaue ſufficient goods to doe both, 
me thinketh they be bound to doe both, and 
they bee bound to make amends fo2 the d 
paſſe, befoꝛe they may doe any other chan 
decde foꝛ the Teſtatoꝛ of their obone mind 
N haue ſaid hefoꝛe, except the funcrall ex 
that be neceſſary, which muſt be allowed 
all other things. St. Ind what the pꝛoou 
the Teſtament. | 

D.The Oꝛdinary may nothing take by! 
ſcience therefore, if there be not ſufficienty 
beſides fo2 the funcrals,to pap the debts, 
makc reſtitution. And in like wiſe the Ei 
toꝛs be bound to pay debts vpon a ſimpl 
tract, befoze any other deed of charitie 
they may doc fox their Teſtatoꝛ of theit 
dcuotion , though they ſhall not bee com 
theretoby the Law. St. Ind whether th 
thou that they bee bound to doe firſt, tha 
ſay, to make amends fo: the treſpaſſe, oi 
the debts vpon a ſimple contract. Do. 
the debts, fo2 that is certaine, and the tu 
, 
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t. Then koꝛ the plainer declaration ot᷑ this 
atter and other like, J pꝛay thee ſhe w mejthy 
ind, by what law it is, that ifa man make exß 
utoꝛs, and that the executoꝛs, if they take 
on them, be bound to perfo2me the Will, and 
ſpoſe the goods that remaine foꝛ the Teſta⸗ 

r. Do. I thinke that it is beſt by the Law of 
aſon. St. Ind mee thinketh t hat it Hould bee 
ther by the cuſtome of the Bealme, I) In all 
ountries and in ail lands they make Execu⸗ 

8. 5. That ſeemeth to be rather by a generall 

ome, after that the law and cuſt ome of pꝛo⸗ 
rtie was bꝛought in, than by the law of rea⸗ 
1:fo2 as long as all things were in common, 

re were no Exccutoꝛs ne ils, ne they nee= 
) not them, and when pꝛoperty was after 
ought in, me thinketh that pet making of ex⸗ 

toꝛs, and diſpoling of goods by will, after a 
ans death, follo weth not neceſſarily therupð: 
it might haue bin made foꝛ a law, that a man 
uld haue had the pꝛoperty of his goods one= 
during his lite, a that then his debts payed, 

his goods to haue beene left to his wife and 
ildꝛen, 02 next of his kin, without any lega⸗ 

5 making thereof , and ſo might it now bee 
dained by ſtatute, and the ſtatute good & not 
ainſt reaſon: wherfoꝛe it appeareth that exe⸗ 

oꝛs haue no autł oꝛitie by the Law of rea⸗ 

but by the Law of man. Ind by the old 
w and cuſtome of the Realme a man map 
ke Executoꝛs and diſpole his goods by his 

ll, and then his Executoꝛs ſhall haue the ex= 
tion thereof, and his herres (hall haue no= - 

ng, but it any particular cuſtome helpe: and 

K 4 the 
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the executoꝛs Tall alſo haue the whole poſſeg 

on, and di{yotttio'? of all his goods and chatu or 
aſweil reall as petſonal, though no 13022 bet e 
p2efip ſpoken in the will, that they ſhall M be 
them: and they hall haue alſo actions to tua. 
uer all debts due to p teſtatoꝛ, though all deen 
and legacies ofthe teſtatoꝛ be vaid befoꝛe ace 
haue the diſpoſſtion ot them to the ble of n 
teſtatoꝛ, and not to their own vſe: # ſo me ths 5 
keth that the authoꝛit to make executoꝛs af@ct 
that they Hal! diſpoſe the goods fo: the tech 
toꝛ, is by tize cuſtome of the Realme: but thi: 
I thinke as thou ſateſt, that by the Law 
God thep ſhall be boundto doe the firft, that on 
to the moſt pꝛotit of the ſoule of their teſtatu io 
where the diſpo t ion therof is left to their un 
cretion, and that J agree well, is to pay deal 
bpon contracts, à to make amends to: wi ha 
done tothe teſtatoꝛ, though they be not c ö pelt 
thcretobp the law & came of the Realm he 
there bee none other deb+ noꝛ legacie that HM ba 
be bound to pay by the law: but if two ſeuen eh 
debts be pavable bp the Lab, then which daß ec 
they ſhal do firſt in conſcience, J am ſome b th 
in doubt. D. Let vs firſt know what the ca in 
mon law is therin S. The comon Law eis t in 
if the Teſtatoꝛ owe x. l. to two men ſeuctaf ! 
by Obligation, oꝛ by ſuch other mãner that ha 
action lycth againſt his Exccutoꝛs thereot! 
the Law, and he leaueth goods to pay the kt 
and not both, that in that caſe he that can ra 
obtaine his Judgement againſt the Er! 
tours , ſhall haue execution of the whole, an 
the other ſhall haue nothing, but to whichſhhra 
BY . the 
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em he ſhall in conſcience owe his fauour, the 
ommon Lawteacheth not. Vo. T herein muſt 
e conũ dered the cauſe why the debts began, # 
hen he muſt after confcience beare his lawfull 
au our to him p hath the clecreſt cauſe of debt, 
nd it beth haue like cauſe , then in conſcience 

ce muſt beare his fauour bwhere is moſt need, 
nd greateſt charitie, 
St, May the executoꝛs in that caſe delap that 
tion that is firſt taken, if it ſtand not with ls 
130d con ſcience to bee payed ,} as another debt 
phercofno action is bꝛonght, and pꝛocure that 
in action maybe bꝛought thereof , and then to 
onteſſe that attion, that he may fo haue execu= 
ion, and then the executoꝛs to bee diſcharged a= 
zainſt the other 2 D. (Hy may he not in that 
aſe pav thother without action, and ſo bee diſ= 
harged in the labo againſt the firſt? 

Stu, £20 verily, fo aftct an action is taken, 
he executoꝛ may not miniſter the goods fo, but 
bat bee teaue fo much as thall pay the debt, 
vhereof the action is taken: ard it he doe not, 
cc ſtall pay it of his otone goods, except an⸗ 
ther recouer, and haue Judgement againſt 
im hanging that action, and that without co= 
un, 

D. Then to anſwer to thy queſtion, J thinke 

at by delaies that be lalyfull, as by Eſloine, 
Emparlance, oꝛ bp dciatozic plee in abatement 
the wꝛit that is true, he may delay it: but He 
ay plead no vntrue plee to pꝛeterre the other 
ohis dutie. But J pꝛap thee, what is the 
iw of legacies, reſtitut ion, a debts, vpon con⸗ 

acts, that percaſe ought rather after chaxitie 
to 
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to be paid than a debt bpon an obligation, oh 
may the fauoꝛ of the Executoꝛ doe in theſe; 
ſes ? St. Mothing, fo2 they either per fo 

legacies, make reſtitutions, oꝛ pay deb 8s vf? 


contracts, and keepe not ſufficient to pay dehs 


vwohichthey are compellable by the Law to p] 
that ſhall bee taken as a 1>cuaHaucruar bonate 
ſtaroris, that is to ſay, That they haue was 
the goods of their teſtatoꝛ: and therefoꝛe thy 
halbe compelled to pay the debts of their own 
goods :t᷑ lo it is if they pay a debt vpon an obj; 
gation, whercof the dap is pet to come, thoug 


it be the clecre debt, and that bee the moze ch 


ritie to haue it paid. 1). Pet in that caſe ifhen 
whom the debt is already owing, fozb-arctilſ 
after the day of the other obligation is paß; 


then he may pay him without danger. S. Tha 


is true, it there be no action taken vpon it, auß 
though there be, pet if that a&:on may be de 
lavedbp iabofull meanes, as thon haſt ſpoken 
of befoꝛe, till after the dap, and that an action 
taken vpon it, then may the executoꝛs confeſſ 
the action, and then after Judgement hee maß 
pay the debt Without danger of the law. 1). 44 
not that confeſſion of the action lo done of put 
poſe, a touin in the Law? S. Mo verily-foz c 
uin is tohcre the action is bntrue, 4 not when? 
the Exccutoꝛs beare a labofull fauoꝛ. Do. C 
Oꝛdinary vpon the accompt in all the tale bi 
foze rehearſed, will regard much what is bel 
fo: the Teſtatoꝛ. St. But hee map not dꝛun 
them to accompt againſt the o der of the col 
mon Lab. 8 


The 11. Chapter. 
The q. queſtion of the Student. 


Cap. 11. 


. Man is indebted to another vpon a ſim⸗ 
A ie contract in 20.1',+ he maketh his wil 
t bcqueatheth 20.1“. to . Hart & dpeth, 
and leaueth goods to his eecutoꝛs onely to bu⸗ 
ry him with, and to perfoꝛme the ſaid Legacy, 
and after the ſaid Executoꝛs deliuer the goods 
ok their Teſtatour in perkoꝛmance of the faid 
= bequeſt : bvoherher is hee to whom the be⸗ 
gqueſt is made, bound in conſcience to pay 
the ſaid debt vpon the ſimple contract, oꝛ not ? 
Do. Js hee not bound thereto by the Law? 
St. No verily. Do. Þnd what thinkeſt thou he 
is in conſcience? S. Ithink that he ie not boũd 
thereto in conſcience, koꝛ hee is neither Oꝛdi⸗ 
narie, Adminiſtratour, noꝛ Executour, Ind 
J haue not heard that any man is bound to 
mñVjpay debts of any man that is deceaſed, but hee 
be one of thoſe thꝛee :fo2 the goods that the Te⸗ 
ſtatour left to the Executours were neuer char= 
ged with the debt, but the perſon of the Te⸗ 
2 ffatour while he liued was onely charged with 
the debt, and not his goods, and his Executoꝛs 
that repꝛeſent his eſtate after his death, ha⸗ 
ung goods thereto of the teſtatoꝛs, be charged 
adco with the debts, and not the goods. Ind 
| therefoze if an Executour giue away oꝛ ſeli all 
the goods of the Teſtatour, oꝛ otherwiſe waſte 
them, hee that hath the goods is not charged 
wich the debts in Law noz conſcience , but 
the Executour tall bee charged of his owne 
+ goods 
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goods. Ind in likewiſe if Jo. at Noke obe ts 
. B 4 4 X . B. oincth to C. D. xx. I. and 
after J. B. dpeth inteſtate hauing nonc othet 
goods but the ſaid xx. l. which the ſaid John 
at Noke oweth him, pet the ſaid C. D. shall 
haue no remed?) againſt the ſaid Jo. at Noke, 
fo: he ſtandeth not charged to bim in Lab no! 
conſcience. But the Oꝛdinary in this caſe 
muſt commit Xdminiration of the goods of 
the ſaid . B. And the ſaid Xdminiftratour 
muſt leu the mony of the ſaid John at Noke, 
andnay it tothe aid C. D. and the ſaid John 
at Moke ſhall not pay it himſelle, becaule hee 
is not charged therewith to him: and v6 mote 
me thinketh in this cale, that he to whom the 
dequeſt is made, is neither charged to him 
that the money was owing to, in the Law o: 
conſcience, Doct. Then tow me thy mind by 
mhat lam it was grounded as thou thinkeſt þ 
Executoꝛs bee bound to pay debts befoꝛe lega⸗ 
cies: whether it is by the Law of God, oꝛ by the 
Lam of reaſon, oꝛ by the Law of man, as thou 
thrikeft? 5. Ithinke that it is both by the lay 


of reaſon, a by the la wof God: foꝛ reaſon will * 


that they ſhal doe firſt that is beſt foꝛ the teſta⸗ 
toꝛ, andthat is ta vap debts that their teſtato: 
is bound topay, betoꝛe legacies, that he is not 
bound to. And allo bythe law of God, they arc 
bound to pay the debts firſt + foꝛ ſuch they are 
bound by the law of God to loue their neigh- 
hour, thep are bound to doe foꝛ Him that (hall be 
beſt to: him, wen they haue taken the charge 
thcreto, as Exccutoꝛs doe when they agree to 


take the charge of the will or their Teſtatour 
** vpon 
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von them: and it is better foꝛ the teſtatoꝛ that 
his debts be paid ( wherefoꝛe his ſoule ſhat! ſut̃⸗ 
ker painc) than that his legacies be perfoꝛmed, 
| whercfo2e hee ſhall ſuffer no paine foz the per⸗ 
| fo: ming of them. 


And that 1s to bee vnderood, wher the Lc= 
gacie is made of his own free wilt, # not Where 


it is made as a ſatis faction of any dutie. Ind 
after the ſaying of S. Gregory, the very true 
pꝛoofe of loue is the deed. But this man is not 
in that caſe, foꝛ Fe tooke neuer the charge vpon 
him to pay the debts of the Teſtatour, and 


thercfo2e hee is not bound to them in Law no2 


conſcience as me ſeemeth: But rather the exe 
cutoꝛs ſhould haue bin ware ere they Had paid 
the legacies, ſeeing there were debts to pay. 


D. The Executoꝛs might no otherwile haue 


done in this caſe, but topay the Legacies: foz 


then they ſhould haue bin comvelled by the law 
to haue paid, and ſo they could not haue bin to 
haue paid the debt vpon a contract, and there⸗ 
foꝛe they did well in perfoꝛming of that legacy 
hut hee to whom the legacie was made ought 
not to haue taken them, but ought in c ö ſcience 
- to haue luffered t hem, to haue gone to the pay= 
ment of the debt, and ſith he did not lo, but took 
them where he had no right to them, it leemeth 
that when he tooke them, he tooke with them 
the charge in conſcience to papthe debt: foꝛ ſith 
the executoꝛs were compellable by the Law to 
perkoꝛme that bequeſt and not pap the debt, 
therekoꝛe when they perkoꝛmed that bequeſt, 
they were diſcharged thereby againſt him that 
the debt. was owing to, in the Law and con= 


ſcience 


2 2 
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The 11. Chapter. 
ſcience , and then the charge reſteth bpon hin 
that tooke the goods where he ought not in 5: 
ſcience to haue takem them: but if it had been 
debt vpon an Obligation, oz ſuch other debt, 
whereupon remedy hath beene had againſt the 
executoꝛs bythe Law, I there ſuppoſe though 
that the Executoꝛs had perfo2med the legacit 
that vet he to whom the legacie was made and 
perfoꝛmed, had not beene charged in conſcience 
to the payment of the debt, foꝛ the Executouts 
ſtood ſtill charged thereto of their oknne goods: 
and hee to whom the bequeſt was made was 
ont bound in conſcience to repay that he recei⸗ 
ued, to the Executoꝛs, becauſe he had no right 
to haue receiued it, foꝛ againſt the Executours 
he had no right thereto. Stu. Then it ſeemeth 
in this caſe that in like wiſe he to whom the be- 
queſt was made, ſhould repap that hee recei⸗ 
ued to the Executours, and then they to pay it 


tather than he. D · The Executoꝛs haue no far⸗ 


ther medling with it as this caſe is, foꝛ when 
t hey pertoꝛ ned the hequeſt, they were diſchar⸗ 
ged againſt both the other in Law and conſci⸗ 
ence, æ alſo he to whom the bequeſt was made, 
ſtood not in this caſe charged to the execut oꝛs: 
fo: againſt them he had good title by the Law, 
and fo this charge ſtandeth onely againſt him 
that the debt is o wing to: and the ſame Law 
that is inthis caſe vpon a debt bpon a contrac 
is it the teſtatoꝛ had done a tre ſpaſſe whereup- 
on hee ought to haue made reſtitution, that is 
to ſav, that he to whom the bequeſt is made, 
is bound to make the amends fo: the Trel⸗ 
paſte : foꝛ it ſhouid be no diſcharge to him ” 
Wl 
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pay it againe to the Executours without they 
Haid it oucr, & it were vncertatine to him whe⸗ 
her they ſhould pay it oꝛ ne. | 
And thcrefoze to bee out of perill, it is neceſ⸗ 
ſaty that he pay it himſelfe, and then he is lure⸗ 
iy dilcharged againſt all men. 


« The 10. queſtion of the 
Student. 


Cap. T2. 


V 


Man ſeiſed of certain lãd in his demeſne 
as of fee, hath iſſue two ſonnes and dieth 
: ſciſed, after whole death a ſtranger aba⸗ 
eth, and taketh the pꝛolit, a after the eldeſt ſon 
dieth without iſſue , and his bꝛother bzingeth 
an Aſſiſe of Mortdaunceſter as ſonne and heire 
to his father, not making mention of his bꝛo⸗ 
her, and retouereth the land with damages 
rom the death of his father, as he may well by 
he L w: whether in this caſe is the pounger 
other bound in conſcience, to pay to the Exe⸗ 
utours of the eldeſt bꝛother, the value of the 
20fit s of the ſaid Land, that belonged to the 
deſt bꝛot her in his lite, oꝛ not 2 DoRt. What is 
hine opinion therein? S. That like as the ſaid 
20fits belonged of right to the eldeſt bꝛother 
n his life, and that hee had full authoꝛity to 
haue releaſed aſwell the right ofthe faid land, 
is of the ſatd pzofits , which reieaſe (ould 
aue beene a cleare barre tothe ponger bꝛother 
oz euer: That the right of the laid I 
ic 


ot Well. ſecond, and recoucreth : that in that 


they take the realon to bee, becauſe of the ſai 


in this caſe haue an Alliſe of Mortdaunceſtour 
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Which bee in the Law but a chattell, belongtt 
his executoꝛs and not to the heire: foꝛ no man⸗ 
ner of chattell neither reall noꝛ per lonali fall 
not after the law of the Realm deſcend vnto the 
Heire. 

Do. Thou ſaidſt in the caſe next befoꝛe, tha 
it is not of the Law of reaſon, that a man ſhall 
make E xecutoꝛs, æ diſpoſe of his goods by his 
wil, a þ the executoꝛs ſhall haue g goods to dil 
pole, but by the law of man: And if it be left to 
the determination of the law ot man, That in 
luch caſes as the la giueth ſuch chattels vn: 
to the Exccutouts, they ſhall haue good right 
vnto them, and in ſuch caſes as the Law ta- 
keth ſuch chattels from them, they beene right: 
fully taken from them: And therekoꝛe it is 
thought by many, that if a man ſue a Wit of 
right of Ward of a Card that hee hath by his 
ene fee, and dieth hanging the Trit, and his 
heire ſue a Reſummons acco2ding tothe Stat. 


caſe the heite {| all enioy the watdſhip againſ 
the Exrecutoꝛs, and pet it is but a chattell: am 


ſtatute, and ſo might it be oꝛdained by ſatin 
that-il wards ſhould goe tothe heires, and not 
to the Executours: Right ſo in this caſe, ſit) 
the Law is ſuch, that the vonger bꝛother ſhall 


an heire to bis father, not making any mer⸗ 
tion of his elderb2other , and recouer damages 
al wel in the time of his bꝛother, as in his owl 
time: It appeareth that the Law giueth the 
right of theſe damages tothe hei te, and = 
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2 10 recompence ought to be made tothe ere= 
1t025,a5 me lee meth 2 # it is not like to a Wit 
Ziel, where as J haue learned in latin (fith 
r firſt dialogue ) the demandant ſhall recouer 
images onely from the death of his father, it 
 pucrliue the Aiclt & the cauſe is, foz that the 
mandant, though his Yiel ouerliued his fax 
t, muſt of neceſſity make his conue pance by 
5 father, and muſt make Hitnſelfe {on c heire 
his father, and couſin & Heite to his Atel:and 
retoꝛe in that caſe if the father ouerliued the 
jel, the abatoꝛ were bounden in conſcience to 
to:e tothe executoꝛs of the father the pꝛolits 
n in his time (ot no Law taketh them from 
) but otherwiſe it is in this caſe, as me ſee⸗ 


th. St. It the yonger bꝛother in this caſe had 


red into the land without taking any aſſiſe 
Mortdanceſter as hee might if hee would, to 
om were the abatoꝛ then bounden to make 
utution ſoꝛ thoſe pꝛoſits as thou thinkeſt ? 
To the executoꝛs of the eldeſt bother: oz in 
t cale there is no lan that taketh them from 
,* therefoze the generall ground, which is 
t all chattels ſhall goe to the executoꝛs, hel= 
in that caſe:but in this caſe that ground is 
ken and holdeth not, foꝛ the reaſon that 
e made befo2e; For commonly there is no 
all ground in the Law ſo ſure, but it fats 
in ſome particular caſe. 


4 The 11. queſtion of the Student. 

Cap. 13. 3 
Man ſciſed of land in fee, taketh a wife,and 
ter alieneth the land, a dyeth, after whole 
* | death 


— — 
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death his Wife asketh her dower, & the alin 
refuſeth to aſſigne it vnto her, but after ſhe; 
keth her Dower again, and he aſſigneth ith 
Her: whether is the alienee in this caſe boun ¶ m 
conictence, to giue the woman damages fo; 
pꝛofits foꝛ the Land after the third part, 
the death of her husband, oꝛ from the firſy 
queſt of her Dowwer,o2 neither the one noz th 
ther ꝰ D. hat is the law in this caſe? St. 
the law the woman ſhall recouer no damag 
fo: at the Common Law the demandant j 
Writ of Dower , ſhould neuer haue recoun dis 
damages: but by the Statute of Merton t 
oꝛdeined, that where the husband dieth ſei 
that the woman ſhall recouer damages, w 
is vnderſtood the pꝛofits of the Land ith 
death of her husband, and ſuch damages as 
hat h hy the fozbearing of it: but in this 
the husband died not leiſed, wheretoꝛe (hell 
recouer no damages by the Law. Do. Pet i eu 
Lais, that immediatly after the death of 
usband the UWife ought of right to hau 
dowerlit ſhe aske it, though her husbãd di 
ſciſed. S. That ts true. 
Doct. And ſith ſhe ought to haue her Di 
from the death of her husband, it ſeemetht 
ſhee ought in conſcience to haue alſo the pu 
from the death of her husband, though 
haue no remedie to come to them by the Lz 
Foꝛ me thinketh that this caſe is like tod. 
that thou ꝓutteſt in our firſt Dialogue in 
tin, the 17. Chapter: That if a tenant fot tf 
of lite be diſteiſed and die, and the diſſeiſo! 
eth, and his heire entr⸗ th and taketh the 


The 13. Chapter. 82 


g ald after he in the reuerſion recoueret h the 

ds againſt the heire, as hee ought to doe by 

Lab, that in that caſe he ſhall recouer no 

mages by the Law: and pet thou diddeſt a= 

ce, that in that caſe the heire is bound in con⸗ 

-nce to pay the damages to the demandant, 
dſo me thinketh in that caſe,that the feoffee 

wht in conſcience to pay the damages from 

death of her Huſband , ſeeing that immedi⸗ 

y after his death ſhe ought to haue herdoty= 

Stu, Though ſhe ought to bee indowed im 

diately after the death of her husband, pet 

can lay no default in the feoffee till ſhee de⸗ 

nd her do wer vpon the ground, and that the 

ant be not there to aſſigne it, oꝛ it he be there 

t he will not aſſigne it: foꝛ he that Haththe 

ſeſſion ot᷑ land whereunto any woman hath 

of do wer, hath good aut hoꝛity as againſt 

ts take the pꝛolits til ſhe require her do wer, 

euery woman that demandeth dower af-: 

eth the poſſeſſion of the tenant as againſt 

: and therefoze although ſhe recouer by actt= 

ſhee leaueth the reuerſion altwap in him a= 

ſt whom the recouereth though he be a diſ⸗ 

, and bꝛingeth not the reuer ſton by her re= 

ty to him that Hath right as other tenants 

erme of like doe. And fo this reaſon it is 

the tenant in a Writ of Dower, where 

jusband died ſeiſed, if he appeare the firſt 

map lap to excuſe himlelfe of damages 

hee is and all times hath beene readp to 

Dover if it had beene demanded: and ſo 

al not be receiued to doe in a wꝛit of Coſi⸗ 

neither in the caſe that thou remembꝛeſt 

oh A  waboue 
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aboue ,fo2 in both caſes the tenants be ſyyy 
by the Wirit to bee wꝛong doers : but iti 


lo inthis caſe, æ ſo me thinketh it clecre that 


feffee in this caſe ſhall neuer be bound by! 
no: conſciẽ c to peeld dãmages fo2 the time 
paſſed befoꝛe the requeſt, but foꝛ the time 
the requeſt is greater doubt: _ howbcir þ 
think him there not bound to peeld damages 
cauſe his title is good, as is ſaid befoze, 3 
it is her dekault that ſhe bꝛonght not her aa 
D. As vnto the time befoze the requeſt, J 
me content with thine opinion, ſo that he al 
the do ber when hee is required, but when! 
retuleth to aſligne it, then J thinke him by 
in conſcience to peeld damages koꝛ both tu 
though ſhe ſhall none recoucr by the Lab. 
firſt as foꝛ the time after the refulail, it apt 
reth euidentip that when Hee denied to afſi 
her do wer, he did againſt conſcience 2 fo2 he 
not ᷣ he ought to haue done by the law, ne 
would ſhould haue bin done to him, & ſoaft 
requeſt hee holdeth her dower from her wi! 
fully and ought in conſcience to peeld dam 
therekoꝛe. And as ts the default p thou aſlig 
in her, that the tooke not her actid, 5 forte 
tle, foꝛ actions need not, but where the par?! 
not do that he ought to do ot right. And fo! 
he ought of right to haue done & did it not, 
can take no aduantage 2 and then as to ti 
mages betoꝛe the requeſt, me thinketh him 
bounden to paythom , foꝛ when he was t 
red ts aſſigne do wer and refuſed , It app 
t hat hee neuer intended to peeld do ber fen 


* 


hee | a 
beginning a ſo he is a w2ong doer in his N ot! 


7 
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rience : © moꝛeouer if the husbãd die ſeifed, 
Law is ſuch, that if the tenant refuſe toaf= 
edo wer when he is required, wherefoꝛe the 
jan bꝛingeth a wit of do wer againſt him. 
t in ß caſe the woman ſhall recouer damages 
hell koꝛ the time befo2e the requeſt as after 2# 
he ought not in Þ caſt after thine opinion to 
yeelded any mãner of damages if hee had 
ready to aſſigne dower whe it was deman= 
as ſome thinketh here. S The cauſe in the 
that thou haſt put, is foꝛ that the ſtatute is 
tall that the demandãt ſhall recouer dama= 
vhere the huſbad died ſeiſed, e that ſtatute 
bin al way conſtrued, that where the tenãt 
not lay. 5̊ he is, & hath bin ready alway to 
d do wer ac. that the demandãt (hall recouet 
ages from the death of her husband. But 
at caſe there is no law of the Realm, 5 hel⸗ 
fo: the demandant, neither comon law noꝛ 
te: & kurthermoꝛe though it might be p20= 
p his refuſal, that he neuer intẽded fr the 
of the husband to aſligne her dower, pet 
pꝛoueth not, but that he had good right to 
the pzofits of her third part koꝛ the time, 
las he had of his ohne two parts, till re⸗ 
be made, as is afoꝛeſaid: ſo me thinketh 
not withſt ading the denial, he is not bound 
eld damages in this caſe , but koꝛ the time 
requeſt, & not foz the time befoze, D. os 
time J am content with thy reaſon, 
| C The 12: queſtion of the Student. 
Cap. 14. 
Han ſe iſed of certaine lands, knowing that 
other hath good right e title to them, le⸗ 
1 3 vieth 
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uieth a fine with P:oclamation , to the in 
he would extinct the right of the other man a 
the other man maketh no claime within the 
peares, whether may hee that leuied the f; 
hold the land in confcience as he may doe byt 
law? D. By this queſtion it ſeemeth that th 
doeſt agree, that it he that leuied the Fine he 
no knowledge of the other mans right, 
his right ſhould then bee extincted by the 
in conſcience, St. Pea berily , fo2 thou did 
ſhewa reaſonable cauſe oh it ſhould bee 
our firſk Dialogue in Latine, the 24. Chan 
as there appeareth. But if he that leuied af 
and that would extinct the right of anoth 
Knew that the ether had mote right than 
then J doußt therein: foꝛ I take thine on 
on in our firſt Dialogue to bee vnderſten 


m! 
the 


conftience, where he that would extinct fou ac 
rights by ſuch a finc with prociamatid, kn: | 
eth not of any foꝛmer title but foꝛ his leg 
ſurety, it any fuck former right be, he take an 
remedy chat tis 6:dained by the law. Do. Men 


ther doeſt thou meane in this caſe that t 
patteft now that he that hath right, know] 
ot the fine, wiltulty letting the flue yearcsp 
without ctajme, oꝛ that hee knoweth not 
thing of the ſtne. 

St. I pꝛay thee let mee know thine opi 
in both cafes , and whether thou thinke! 
hee that hath right bee barred in either © 
ſaid cauſes by conſcience as hee is bythe? 


ſhew thee my minde therein 2 but at this 
IJ pzay thee giue a litele ſparing and 
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n fo: this time to ſome other queſtion, 


The 13. queſtion of the Student. 


Cap. 15. 


Man ſeiſed of certain lands in fee hath a 
daughter, which is his heire apparãt, the 
daughter taketh a husband, © thep haue 
e, the fat her dieth ſeiſed, and the husband as 
ne as he heareth of his death, goeth toward 
land to take poſſeſſion, t befoze he can come 
re, his wife dieth, whether ought ke to haue 
land in conſcience fo2 term of his lite, as te- 
t by the curt eſie, becauſe He hath done that in 
was to haue had poſſeſſ. tn his wiues life, 
that hee might haue d in tenant by the curte⸗ 
accoꝛding to the Law , oꝛ that he ſhall nei⸗ 
er haue it by the Law, noꝛ conſcience? D. Js 
learelp holden in the law that he ſhall not be 
ant by the curteſte in this caſe, becauſe hee 
d not poſſeſſion in deed 7 
Pea berilp, and pet vpon a poſſeſſion in law 
voman ſhall haue her do wer, but no man ſhat 
tenant bp the curteſie of Land, without his 
fe haue poſſeſſion in deed. D. A man ſhall be 
at by the curte ſie of a rent though his wife 
befoꝛe thedayofpapment , * inlikewile of 
Iduowlon though ſhee die befoze the augp= 
ce. S. That is truth, toꝛ the old cuſtome and 
arime of the law is, that he thalbe fo, but of 
d there is no Maxime that ſerueth him but 
wife haue poſſeſſion indeed, D. And what 
he reaſon that there is ſuch a maxime in the 
I, 4 La 
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law ofthe rent a of the aduoboſon, neither t 
of land when the husband doth as much ag j 
him is to haue poſſefſion and cannot? S. Som 
aſligne the reaſon to be becauſe it is impoſſih 
to haue poſſeſſion in deed of the rent, oꝛ of a 
uoſon befoꝛe the day of payment of the ren 
oꝛ befdꝛe the auoidãce ofthe aduotoſon, D. Jy 
lo it is impoſſible that he ſhould haue poſſeſſig 
in deed of Land ik his wife die ſo ſoone that he 
may not by poſſibility come to the Land af el 
his fathers death, a in her life as the cale is. 
The lab is ſuch, as J haue ſhewed thee befoyMWbr:,c 
& I take the very cauſe to be, foꝛ that there 
a Maxim ſerueth foꝛ the rent and the aduoy: 
ſon, & not foꝛ the lands, as J haue ſaid befoy, 
and as is ſaid in the 8. chapter of our firſt Du 
logue , it is not alway neceſſary to aſſigm: 
reaſon o2 conſiderat ion why the Marimesd 
the Lab of England were firſt oꝛdained 6a 
mitted koꝛ Maximes , but it ſuff iceth that thy 
haue bin al way taken foꝛ law, and that they rar 
neither cotrary to rhe law of rcaſon,noz toth 
law of God, as this Maxime is not, & therein 
if the bu band in this caſe be not holpẽ by cor 
ſcience. he cannot be holpen by the law. D. J 
it the law helpe hien not, conſcience cannot hel 
him in this caſe, foꝛ conſcience muſt alway! 
grounded vpon ſome law, and it cannot int 

caſe be grounded vpon the Law of reaſon, 1 
bpon the law of God, fo2 it is not direcklyh 
thoſe laws that a man ſhall be tenant by cum 
ie, but by the cuſtome of the realm. And the 
toꝛe it the cuſtom help him not, he can nothu 
haue in this caſe by conſcience: fo: co 
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er teſiſteth the Law of man, noꝛ addeth nos 
ing to it, but where the law of ma is in it ſeite 
rectly againſt the Law ok reaſon , oꝛ elſe the 
awof God, and then p2operly it cannot bee 
zlled a law, but a coꝛruption, oꝛ where the ge⸗ 
rall grounds of the Law of man woꝛke in 
p particular caſe againſt the ſaid Lawes, as 
may doe, & pet the Law good, as it appeareth 
diuers places in our firſt dialogue in Latin, 

2 cls, Where there is no law of ma p:outded foz 
m þhath right to a thing by the Law of rea= 
1,02 by the Law of God. And then ſometime 
here ts remedy giuen to execute that in con= 
ience, as by a Subpena, but not in all caſes; foꝛ 
metime it ſhall be referred to the conſcience of 
party, & vpon this ground (that is to ſay) 

at when there is no title giuen by the Com 
on Law, that there is no title by conſcience : 
There bee diuers other cales, Wbereof J shall 
t ſome koꝛ an example. As if a Reuerſion be 
ranted bnto one, but there is no attoꝛnement: 
if a new rent bee granted by woꝛd without 
ed, there is no remedy by conſcience, vnleſſe 
e ſaid grants were made vpon conſideration 


money oꝛ ſuch other. Ind in likewile where 


ee that is ſeiſed of lands in Fee ſimple maketh 
will therot, that will is void in conſcience, be⸗ 
ſe the ground ſerueth not koꝛ him whereby 
conſcience ſhould take effect, that is to ſap, 
je law. Ind if the tenant make a Feoffement 
the land that he holdeth by pꝛioꝛity, a taketh 
tate againe, and dieth (his heire within age) 
e Loꝛd of whom the land was firſt holden by 
niozity, ſhall haue no remedy, koꝛ the body by 
con⸗ 
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tonſciente, foꝛ the law t hat firſt was With tin 
is now againſt him, a therfoꝛe conſcience is; 
te red in likewiſe as the Lab altcreth, Am 
uers and manp caſes like bee in the Law thy 
were too long to rehearſe now. Ind thus my 
thinketh that if the Law be as thou ſayeſt eh 
husband in this caſe Hath neither right by th 
Law, no: conſcience. 


C The 14. queſtion of the Student. 


Cap. 16. 
| Rent is grãted to a mã in fee to percein 
Noft wo acres of lãd, a after the grãt oꝛ en 
fkeoffeth the grantee of one of the ſaid z 
cres, whether is the whole rent ext net there 
in cdõſcience as it is in the law This caſei 
ſomewhat vncertain:foꝛ it appeareth not wo 
ther the grantoꝛ enf-offed Him on truſt, oꝛ that 
hee gaue the acre to him of his mere motion, t 
the vie cf the {aid frotfee, oꝛ cite that the feof 
ment was made bpon a bargaine, and if it wen 
but only a feoffement of truſt, then Ithink 
whole rent abideth in conſcience though it h 
extincted in the Law: a firſt that it continum 
in that caſe in confcicnce , foz the part thatti 
grantee hathto the ve of the grantoꝛ it is en 
dent.fo2 he may not take the p2ofits of the [al 
and it is againſt conſcience that hee ſhould leel 
both, in like wiſe it abideth in conlciencets 
the acre that remaineth in the hãds of the gr# 
toꝛʒ, though it be extinct in the Law: Foꝛ the 
was a default in the grantoꝛ that hee won 
make þ feffemet to the grantee, al well as ther 
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as in the grantte to take it. And it is no con⸗ 
jence that of his owne default hee ſhould take 
great auaile to bee diſcharged of the whole 
nt, ſeeing that the feffement was made to his 
vn vſe. Ind if the froffement were made vp= 
1a bargaine & a contract betweene them, then 
is to ſee whether they rtmembꝛed the rent in 
heir bargaine, oꝛ that they remembꝛed it not, 
they remẽ bꝛed it in their bargain & contract, 
hen conſcience muſt follow the bargaine: Xs 
bus, if they agreed that the Grantee ſhou{d 
aue the rent after the poꝛti d in the other acre, 
hen by confcience hee ought to haue it though 
be extincted iu the Law: And if they agreed 
bat the whole rent ſhould be extinct, and made 
ctr pꝛice accoꝛding, then it is extinct in law Et 
onſcience: & tf they cleerly foꝛgot it made no 
ention of tt, 02 foꝛ lackeef cunning tooke the 
aw tobe, that it ſhould continue in the other 
(te after the poꝛtion, and made their p2ice ac⸗ 
ding, pondering onelp the value ot the ac re 
hat was ſold, then mee t hinketh it doth conti⸗ 
em colcience after the poꝛtion:᷑ it the feffc= 
ent were made to the vle of the grantee , then 
t ſeemeth the whole rent is extinet in law and 
nſcience,S. Then take this to be the caſe, that 
5 to fay , that the feoffement was made to the 
le of Þ grantee. D. chat is then thine opinion 
herein? S. That the rent ſhould abide in conſci= 
ce after the poztion of the acre remaining in 
Je hands of the grãtoꝛ, notwithſtanding it be 
xtinct in the law. D. Then ſhew me thine opt= 
nin this that J ſhal aſke ther: Ot what lam 
that grants of rent and of ſuch other 
1 
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pꝛofits out of lands map be made, and that the 
ſhalbe good & effectuall to the grãtees, wheche 
it is by the law of reaſon, oꝛ by the law of Gn, 
oꝛ by the cuſtom # law of the realm. . I think 
it is by the lam of reaſd: foꝛ by the ſame reafoy 
that a man may giue awap all his lãds, he may 
as it ſeemeth giu? away the p2ofits thereof, u 
grant a rent out of the land if hee will. Oo. Bu 
then by what Law is it that a man map gur 
away his lands? J trow bp none other law but 
dy the cuſtome of the Realme, foꝛ by ſtatute al 
alienations & grants of lands map be p2ohihi: 
ted, a then that reaſon pꝛoueth not that grants 
of the pꝛofits of lãd oꝛ of a rent, ſhould be good, 
becauſe he mav alien the land: if alienation of 
Land bee by cuſtome c not by the Law of rea: 
fon , as J ſuppoſe it is, whereof J haue tou: 
ched ſometwhat in our firſt Dialogue in Latin 
the 19. Chapter, And allo if grants ſhould 
haue their effect bythe Law of Beaſon , then 
MN alon would they ſhould be good by the only 
wo2d of the Gꝛantoꝛ, as well as by his deed, 
And that is not ſo, foꝛ without deed the grant 
of rent is void in law : and ſo me tt inketh that 
grants haue their effects enely by the Lab of 
the Realme. St. Admit it be ſo, what meanet 
thou thereby ? Oo. I ſhall ſhew thee hereafter, 
as I ſhall hew thee the cauſe why I think the 
rent is extinct in conſcience, as well as in law. 
Ind firſt as J take it, the reaſon why it is ex⸗ 
tinct tn the lad, is becauſe the rent by the firll 
grant was going out of both acres , and was 
not going part out ot the one acre, and part out 
of the other, but the whole rent was going 0” 
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ot both, and then when the grantee or his oon 
folly will take eſtate in the one acre, whereby 
that acre is diſcharged, then the other acre alſo 
muſt be diſchar ged. vr ies it ſhould be apxoꝛti⸗ 
ned, and the law will not that any appoꝛtion⸗ 
mit ſhould be in that caſe, but rather m{omuch 
as the part v bath by his o bone att diſcharged 
the one arce, the Lab diſcharged alſo the other, 
rather than to ſuffer the other acre to bee char= 
gedcontrarie to the foꝛme of the grant: Foz 
this rent beginneth all by the act of the partie: 
And as J haue heard it is called, a rent againſt 
common right. Cherefoꝛe it is not faueured in 
the la b, as a rent ſeruice is: and then me thin 
keth that fo2 as much as it is not grounded by 


the law of reaſon, that grants of rent ſhould be 


made out of Land, but by cuſtome and Law of 
the Realm, as J haue ſaid befoꝛe:that ſo in like 
wiſe it remaineth to the Law e cuſtome of the 
Realm, to determine how long ſuch rents (ſhall 

ontinue. Ind when the law iudgeth ſuch rent 
to bee void, J ſuppoſe that ſo voth conſcience 
alſo, except the iudgement of the law be againſt 
he law of R-alon oz the law of God, as it is 
not in this caſe. Foꝛ in this caſe he that taketh 
the feoffement hath p2ofit by the feoffement, & 
knoweth that he Hath ſuch a rent out of the lad 
t that this purchaſe ſhould extinct it, whereby 
it appeareth that hee aſſenteth vnto the Law, 
hereto he was not compeiled, and that is his 
owne act and his obone default ſs to doe, Which 
Mal extinct his whole rent al well in conſcience 
as in law. But if he haue no pꝛolit of the Land, 
02 be ignoꝛant that hee hath ſuch a rent out 1 
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the land, which is called ignoꝛance of the den 
oꝛ if hee bee ignoꝛant that the Law would er⸗ 
tinct his whole rent therebp, which is call 
tgnoꝛance of the Law, then me thinkethit w: 
maineth in conlcience after the poꝛtion. St J. 
noꝛance of the law oꝛ of p deed helpeth nothy 
in feweaſes in the Lawof England. D. In 
therfoze it muſt be refoꝛmed by conſcience, tha 
is to ſav, by the aw of reaſon, foꝛ when the gr: 
nerall Marims ef the law be in any particun dot 
caſes againſt Þ law of reaſon, as this Maxim in 
ſecmeth to be becauſe it excepteth not the tha 
be ignoꝛant, though tt be an ignoꝛance inuina⸗ 
ble, then doth it not agree with the law of re 
fon. S. Me thinketh that ignoꝛance in this chert 
helpech little: Foꝛ when a man bupeth any li 
o2 taketh it ot the gift of any other, he taket 
it at his pertl, ſo that it the title be not good i 
noꝛance cannot help foꝛ the buper muſt bewan 
What he bupeth: & lo in this caſe if the taking 
of an acre ſhould extinct the whole rent in cor: 
ſcience, if hee were not ignoꝛant, fo me thin 
keth it ſhould in like wiſe extinct it alſo though 
He be ignoꝛant of the law oꝛ of the deed: foꝛ eu 
man muſt be compelled to take notice of his 
one title, and out of WHat iand his rent is go⸗ 
ing, ſo me thinketh ignoꝛance is but little t 
be conſtdered in this caſe. D. If a man bup lam 
don taketh it of gift of another, it is reaſon 
that he take it with the perill, though het be 
ignoꝛant that another hath right: koꝛ it wer 
not ſtanding with reaſon that His ignoꝛam 
thonid extinct the right of another, but in this 
taſe there is no doib; of the right of the ar 
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tall the doubt is how the rent ſhall be oꝛdꝛed 
concience, if hee that hath the rent take part 
the land: ẽ therein is great diuerſity between 
im that is ignoꝛant in the Law, and him that 
noweth the Laboe knoweth well alſo that he 
ath a rent out of the Land, and other. Foz J 
ut caſe that hee asked cotnſaile of the gran= 
7 himſelfe therein, & he ſaying as he thought, 
lb him that the taking of the one acre ſhould 
ot extinct the rent but foz the poꝛtion, and ſo he 
hinketh the Law to be, tooke the ot her acre ot 
is gift: Is it not reaſonable in that caſe, that 
ge ignoꝛance ſhould ſaue the Rent in conſci⸗ 
nce? St. Pes, foꝛ there the grantoꝛ himſelte is 
arty to his ignoꝛance, and in manner the cauſe 
creof, D. And me thinketh all is one, if any o= 
er had ſhewed him fo, oz if he aſked no coun= 
le at all, foꝛ mee thinketh it ſufficeth in this 
ale that he be ignoꝛant of the Law: foz why, 
is moꝛe hard in this caſe to pꝛooue the Bent 
ouldbe extinct in conſcience, though he knew 
{ould be extinct in the Law, than to pꝛoue 
hat it continueth in conſcience after the poꝛti⸗ 
n it he be ignoꝛant, and thouthp ſelfe were of 

he lame opinion, as it appeareth in the begin⸗ 
ing ot this pꝛeſent Chapter: but if the opi⸗ 
ion were true, it would bee Hard to pꝛoue but 
t the ſaid general Maxime were wholly a= 
ainſt reaſon, # then it were void, but J haue 
fficiently anſwered thereto as mee ſeemeth, 
nd that it is extinct in the lab, & alſo in c ofct= 
ce, except ignoꝛance help it to be appoꝛtioned. 
Ind moꝛeouer, fozalmuch as appoꝛtionment 
lulfered in the Law, where part of = — 
159915 
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defcendeth to the grãtee, becauſe no defanj;4 
be aſſigned in him: {ome thinke no default a 
be aſſtgned in him in conſcience ,when he is 
no:ant of the Law oꝛ of the deed , though ſy 
ignoꝛance do not excuſe in the law of the realy 
St. Jam content with thy opinion in this h 
halte at this time. 


The 13. queſtion of the Studem. 


Cap. 17. 


Man granteth a Rent charge out of th 
acres of land, and after the grantoꝛ in 
feoffeth H. .in one of the ſaid two act! 
to the vic ok the ſaid . H. & of his heires, ail 
after the ſaid H. Hart, intending to extinct u 
the rent, cauſeth the ſatd acte to bee recouen 
a gainſt him to his owe ble in a w2it of Enn 
in of Poſt in the name of the grantee and 
others after the common courle , the granti 
not knowing of it, and by foꝛce of the aid rect 
ucrp the other demandants enter and die |; 
uing the grantee, ſo that the grantoꝛ is (ef 
{ed of all by the ſuruiuoꝛ to the vſe of the (a 
Y. M. whether is the ſaid rent extinc> in con 
{tience in part, oꝛ in all, oꝛ no part? D. Jami 
doubt of the law en this caſe, 8. In what poiit 
Do. thether the whole rent be going out oft! 
acte that remaineth in the hands of the gra 
toꝛ, becauſe the grantee commeth to the Lat 
by wap of recouerv, oꝛ that it ſhall be extind! 
Law but after the poꝛtion, becauſe the gramm 
hath not The acre to his owne ble, oz 1 j 
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ole rent ſhall be extinct in the Law. St. The 
t cannot be Whole going out of the acre that 
 crantour hath 2 foz this recouerꝝ is vpon 
eined title, and the grantour becauſe hee is 
ange to it (ll be well recetued to kalſiſie it. 
ut if the Recoueryv had beene vpon a true ti= 
then it had beene as thou ſevſt, if the gran⸗ 
recouer the one acte againſt the grantour 
"1 a true title, the grantour ſ all pay the 
dle rent out of the Land that remaineth in 
hand: and as tothe bſe it maketh no mat= 
to the grantoꝛ as to the Law in whom the 
bee: fo2 the poſſeſſion without the vſe ex= 
guiſheth the whole rent as againſt him in 
law, aſ well as if the poſſeſſion and vie were 
h ioyned together in the grantee. 
)o, Then mce thinketh that the ſaid Henry 
rt is bound in conſcience to pay the gran⸗ 
he rent after the poꝛtion of that acre that 
d recourred, for it cannot ſtand with conſci⸗ 
that he ſhould looſe his rent, and haue no 
fits of land. Sr. Then of whom ſhall he 
the other poꝛtion ot His rent? D. Js the 
o cleere that the acre that the grantoꝛ hath 
be in this caſe diſcharged in the law? S. J 
the Law ſo. HIND 
o And what inconſcientt ? Se. As againſt 
grantoꝛ methinketh alſo it is extinct in cõ⸗ 
t, fo: the reaſon that thou haſt made in the 
Chapter. Foz it is all one in conſcience in 
ale as againſt the grantour, whether 
tconerp were to the ble or the grantce oz 
ſpecally ſceing that the grautour is not 
eto the recouerp:foz +> vnity cf Ho" 
* 9 
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is the cauſe of extinguilimet of the rent ag 
the grantoz both in law and conſcience, pia 
ſoeuer the vſe be. But if the grantoꝛ had he 
p2iute to the cauſe of extinguiſhment , as 
was inthe caſe that J put in the laſt Chayy 
where the grantoꝛ enfeoffed the grantee of 
of the acres to the vſe of the grantee, therej 
not extinct in conlcience in that acre that 
maineth in the hands of the grantoꝛ, thoug 
be extincted in the Law,becauſe hee was pj 
to the extinguiſhment him leite: but he isn 
in this caſe, æ there foꝛe it is extinct againſt. 
in labo a conſcience. Ind theretoze me thini 
that the grauntee ſhall in conſcience haut 
whole rent ot the ſaid Þ, Hart, t hat cauſe 
{aid recoucry to bee had in his name, koꝛ in} 
was all the detault: but it is to be vnderſ 
that in all the caſes > Where it is {aid befo 
this chapter, oz in the chapter next befoꝛe, 
the rent is extinct in the law, and not in co 
ence, that in ſich caſe, all the remedies tha 
partie might firſt haue had foꝛ the Bent a 
common Law by diſtreſſe, aſſiſe, oz other! 
are determined, e the party that ought fo! 
the rent in conſcience, ſhall bee dꝛiuen to ll 
his remedp by Subpena. D. Jam content! 
thy conceit in this matter foꝛ this time. 


The 18. queſtion of the Studen. 
Cap. 18. 


A Villeine is granted to a man fo tem 
lite, the villeine purchaſeth Lands i 
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1d to his heirs, the tenant fo2 terme of life en= 
reth:in this caſe by the Law he ſhall enioy the 
nds to him and to his heires, whether ſhall he 
oc ſo in like wiſe in conſcience ? 
D. Me thinketh it firſt good to ſee whet her 
may ſtand with Conſcience, that one man 
ay claime another to bee his villeine, and that 
may take from him his lands and goods, and 
t his body in pꝛiſon if he will: it ſeemeth he 
ueth not his neighbour as himſelfe, that doth 
to him. 
St. That Law hath bin ſo long vſed in this 
alme and in other alſo, and hath bin admit= 
ſo long in the Lawes of this Realme, and 
diuers other lawes alſo, and hath beene affir⸗ 
dby Biſhops, Abbots, Pꝛioꝛs, and ma- 
other men both Spirituall and Tempozall, 
ich haue taken aduantage by the ſaid Law, 
d haue leiſed the Lands and goods of their 
eines thereby, and call it their right ens 
tance ſo to doe: that J thinke it not good 
Y to make a doubt, ne to put it in argu=- 
nt whether it ſtand with conſcience oꝛ not, 
therefoze J pzay thee, admitting the Law 
hat be halte to ſtand in Tonſcience , ſhe = 
thine opinion in the queſtion that J haue 
Ic, 
/0. Is the Lab clecte that he that Haththe 
ine but onelp foz term of life, ſhall haue the 
s that that villeine putchafeth in fee to him 
to his heires? 
nes berily J take it fo. | 
I Hould haue takẽ the law other wife: fo? 
a M 2 if 


2 


— . ..... 


diutring the lite of the villaine, and of land in 
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if a Seignioꝛie bee granted to a man fo? term 
of life and the tenant attourne, c after the lam 
eſcheat, and the tenant foꝛ terme of lite en teth 
he ſhall haue there none other eſtate in the lan 
than he had in the Seignioꝛie: à me thinbah 
that it (ould be like Law in this caſe, and tha 
the Loꝛd ought to haue in the Land, but ſu 
eſtate as he hath in the villeine. Sr. T he caſt 
bee not alike , foꝛ in the caſe of the eſcheate tl 
tenant foꝛ terme of life of the Seiguiozie, hath 
the lands in the lieu ok the Seignioꝛie, that 
to ſap, in the place of the ſeigmoꝛie, © the lei 
nioꝛie is clecrly extinct: but in this caſe he ha 
not the land in the lieu of the villaine, fo: bk 
(hail haue the villaine ſtill as he had befoꝛe, by 
he hath the lands as a pꝛofit come bp meancs! 
the villaine, which hee ſhall haue in like caſ?i 
the villaine had them, that is to lap, ot᷑ all god 
and chattels hee ſhall haue the whole p2opctt! 
E of a leaſe foꝛ terme of peeres he hall haue 
whole terme, and fo2 term of life he (hall h 
the ſame eſtate, the Loꝛd ſhall haue in the la 


ſimple , and of an eſtate taile that the villa 
hath, the Loꝛd ſhall bane the whole fee (inf 
althdugh he had the villaine but only fo? ten 
of yeares, ſo that hee enter oꝛ ſeiſe accoꝛdin 
che law befoze the villaine alien, oꝛ elle he h 
bane nothing. 

D. Gerily,and if the law be ſo, J thinke! 
ſcience followeth the Law therein. Fo: adi 
ting that a man map with conſcience Hall i 
other man to be his villaine, the iudgmẽt an Wa 
Lap in this caſe (as to determine what a 
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the Loꝛd bath in the land by his entry) is nei⸗ 

ther agawiſt the Law of reaſon,noz againſt the 

Lab o/ God , & there foꝛe conſcience mull fol= 

low the Law of the Realme. But Y pray thee 

t me meke alittle digreſſion to heare thine o⸗ 

punon im a10ther cale ſome what pertapning 

the queſtion, and it is this: It an Executoꝛ 

aue a Vülai , that his teſtatoꝛ had foꝛ terme 

ve tes, © be purchaſeth lands in fee, and the 

recutoꝛ entreth into the land, what e ſtate hath 

ge by his entror >. A Fee ſimple, but t hat ſhalbe 

othe be hoote of the teſtatoꝛ, æ ſhalbe an aſſets 

3 his hands. D. Cell then Jam content with 

hy concept at this time in this cale, and J 

ay thee pꝛoceed to another queſtion, St. Fox 

much as it appeareth in this caſe in ſome 

het beſoꝛe, that the krowledge of the Law ot 

England is right neceſſary foꝛ the good oꝛde⸗ 

ng of the conſcience: J would heare thine o⸗ 

pir ion, It a man miſtake the law, what dãger 

is in conſcience, koꝛ the miſtaking of it. D. J 

av thee put ſome caſe in certaine thereof that 

ou doubteſt in, a J will with good will ſhew 

ee my minde therein, 02 elſe it will bee ſome⸗ 

bat long 02 it can be plainly declared, and J 
011d not be tedious in this Wꝛiting. 

1 The 17. queſtion of the 
Student, 

1 

Cap. 19. 

ox Wan bath a Villaane for terme of life, the 

vitam purchaſeth lands in fee as in the caſe 
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enter, and th:ough that counſaile Hee in ther 


trie, great ſuits and expences follow in ti 
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ofthe laſt Chapter, and the tenant fo ten 
of life entreth , and after the Willeine dp 
hee in the reuerſton pꝛetending that the tenen 
fo: terme of life hath nothing in the Land , by 
fo2 terme ok lite of the Milleine, asketh cou 
ſaile of one that ſheweth him that he hath go 
right to the Land, and that hee may lawful 


uetſton entreth, by reaſon of the which a 


Law , tothe great hurt of both parties: wh; 
danger is this to him that gaue the caunſail 
Do. eahether mcaneſt thou that hee that ga 
the counſaile, gauc it willingly againſt t 
Lat, oz that hee was ignoꝛant of the Lab 
St. That hee was ignoꝛant of the Law: 
if he knew the Law, and gaue counſaile tot 
contrarp, I think him boũd to reſtitution, bi 
to him againſt whom he gaue the counſaile, 
alſo to his Client (it Hee would not haue f 
but fo? his counſaile) of all that they be dat 
niffed by it | | 

D. Then will J vet further aske theett 
queſtion, whether he of whom he asketh col 


ſaile gaue himſelfe to learning, and to hg: 1 
knowledge of the Law after his capacitie, wn 
that he tooke vpon him to giue counlaile , 1 
tooke no ſtudy competent to haue learning ! iel! 
if hee did lo, I thinke he be bounden in con hi. 
ence to reſtitution of all the coſts and dans th. 
ges that he ſuſtained, to whom He gaue cao. 7 
ſaile, if hee would not haue ſued but thꝛaß to o 
His counſatle , and alſo to the other paſt ma 


But if a man that hath taken ſufficient u 
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Law, miſtake the law in ſome point that 
hard to come to the knowledge of, hee is not 
den to ſuch reſtituti d, foꝛ he hath done that 
im is: but if ſuch a man knowing the Law 
ecounſell againſt the Law, is bound in 
cicnce to reſtitution of coſts and dammages 
thou haſt ſaid befoze ) and alſo to make a= 
ds fo2 the vntruth. 
tu. Chat if he aske counſell of one that he 
weth is not learned, and He giuet h him 
nſell in this caſe to enter, by fozce whereof 
entreth? No. Then be they both bound in 
ſcience to reſtitution, that is to ſap, the pat= 
he be lufficient, and elſe the Counſellour 
auſe hee aſſented and gaue counſell to the 
ong. 
dr. But what is the Counſelloz in that caſe 
nden to him that he gaue counſell to? Doc. 
nothing: Foz there was as much default 
im that asked the counſell, as in him that 
it, foꝛ hee asked counſell of him that hee 
was ignoꝛant, and in the other was de⸗ 
tf02 the pꝛeſumption, that her would take 
n him to giue counſell in that hee was ig⸗ 
ant. 
But what if hee that gaue the counſell, 
w not but that he that asked it, had truſt in 
that hee could and would giue him good 
ſell, and that he asked counſell foꝛ to oꝛder 
his conſcience, howbeit that the truth 
that he could not ſo doe? 
v0. Then is he that gaue the c ounſell boun= 
to offer to the other amends , but pet the o⸗ 
map not take it in conſcience. 
WM 4 8. That 
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St. That vocre ſemetwhat perilous; Foꝛ by 
Iy hee would take it though he haue no right 
it, except the woꝛldbe well amended. D. 7 
thinkeſt thou in that amendment ? St. Im 
euer v man will doe now in this world as th 
would be done to, ſpeake as thep thinke,rch; 
where they haue done wꝛong, refuſe mont 
they haue no right to it, though it bee off 
them, doe that they ought to doe by conſcience 
though that they cannot bee compelled tot 
no Law, and that none wall give counſcll,! 
that they ſt all thinke to be accoꝛding to con 
ence, and if they doe, to doe what they can to! 
fo:me it, and not to in ermit themſelues w. 
ſich matters as they be ignoꝛant in, but in 
caſes to [end them that aske the counſell t 
ther, that they (all thinke bee moꝛe cum 
than they are. 
D. It were very well if it were as thou 
ſad, but, the moꝛe pitie, it is not al way 
And eſpecialiy there is great default in gu 
of counſell, for lome foꝛ their otone lucre, 
20fit giue counſeil to comfoꝛt other to ſuct 
they know haue no right, but IJ truſt then 
but few of them: and ſome foꝛ dꝛead, ſom! 
fauor:r,ſfome fo2 malice,and ſome vpon conl 
rations, and to haue as much done fo? them! 
other time to hide truth. Ind ſome take! 
them to giue counſeil in that they bee ig 
in, and vet when they know the truth, wil 
withdꝛab that they haue miſdone, fo? ! 
thinke it ſhould be greatly to their rebuke 
ſuch perſons follow not this counſell, that! 
That wee haue vnaduiſedly done, let v5 
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2od aduiſe revoke aga ine. S. And ifa man gine 
ounſell in this Bealme after as his learning 
nd conſcience gineth him, and regardeth not 
bc Lawes of the Bealnie, giueth he good coun⸗ 
e? Do. If the Lab ot the Realme be not in 
hat caſe againſt the Law of Ged, 102 againſt 
te Law of reaſon , Hee giueth good coun⸗ 
ſell: Foz ener!» man is bound to follow the 
Lew of the countrep where hee is, ſo it bee not 
againſt the ſaid labs, and ſo may the calcs be, 
het he maybind himſelte to reſtitution. St. AF 
his mw will no further trouble thee in this 
gueſtion. 


The 18. queftion of the Student. 


Cap. 20. 


Fa man of bis meere motion giue lands to 
H. H. and his te bheires by Indentare, vpon 

a condition, that he ſhall pcariv at a certaine 
day pap to Jo. at Stile out of the fame land a 
tertaine Rent, and if hee doe not, that then it 
ſalbe lawfull to, the ſaid Jo. at Stile to enter 
fc. it the rent in this caſe be not payed to John 
at Stile, whether may the ſaid John at Stile 
enter into the Lands by conſcience, though hee 
map not enter by the la w? D. May he not enter 
in this caſe by the Law, ſith the woꝛds of the 
Indenture be that he ſhall enter 2 St. No veri= 
ly, Foz there is an ancient Maxime in the 
Law that no man ſhall take aduantage in a 
condition, but he that is party oꝛ pꝛiup to the 
(oNdit{es, and this man is not party * up 
| rcs 
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wherefoze he ſhall haue no aduantage of it. 
Though hee can haue no aduantage of it az 
partie , pet becauſe it appearcth cuidently that 
the intent of the giuer was, that if hee wer 
not paved of the rent, that hee ſhould haue the 
land: It ſecmeth that in conſcience he ought tg 
haue it, though hee cannot haue it by the Lay, 
St. In many cales the intent of the party is 
void to all intents , it it be not grounded acco:- 
ding tothe law: Ind there foꝛe if a man make 
à leaſe to another foꝛ terme ot life, and after of 
his meere motion hee con firmeth his eſtate fo; 
tet me of lite to remaine after his death to anc: 
ther, and to his hcires. In this caſe that rc- 
mainder is void in Lam and conſcience , foꝛ by 
the Lakothere can no remainder depend vpon 
no eſtate, but that the ſame eſtate beginneth at 
the ſame time that the remainder doth: And in 
t his caſe the eſtate began befoꝛe, and the confit- 
mation enlarged not his eſtate, no2 gaue him 
no new eſlate. But it a leaſe be made to a man 
fo2 terme ot another mans life, and after the 
leſſoꝛ onely of his meere motion confirmeth the 
Land to the. Leſſce fo: terme of his obone life, 
the remainder oucr in Fee, this is a good rc: 
mainder in the law and conſcience : and lo mn 
th:nketh the intent of the partie ſhall not bee 
regarded in this cale. Do. And in the firſt cafe 
that thou haſt put, me thinketh though it paſſe 
not by wap ot grant of that, pet ſhall it paſſe, 
as by the way of remainder of the reuerſion, 
fo: euery deed ſhalbe taken moſt ſtrong againſt 
the grantoꝛ, and the taking ot the deed in this 


caſeisan attoznement in it ſelfe,St. That cans 
——_— 
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bee, for hee in the remainder is not party to 
deed and therefo2e it cannot be taken by the 
ap ot grant of the reuer ſlon : fo2 no grant 

n bee made but to him that is partie to the 
d. except it bee by way of remainder. Ind 
erekoꝛe ita man make a leaſe foꝛ terme of life, 
d after the leſſoꝛ grant to a ſtranger that the 
nit foꝛ terme of lite ſhal haue the land to him 
dto his heires, that grant is void ik it bee 
ade onely of his meere moti ð without recom- 
nce. And in likewiſe if a man make a Leale 
terme of life , and after grant the reuerllon 
one fo2 terme of like, the remainder ouer in 
e and the Tenant atturneth to him that hath 
e eſtate fo2 terme of life onelp, intending t hat 
ee onely ſhould haue aduantage of the grant, 
is intent is void, and both ſhal take aduantage 
hcrcof.and the attoꝛnement ſhalbe taken good, 
((02ding to the graunt $ And lo in this caſe, 
tough the Feoff our intended that if the rent 
pere not payed , that the ſtranger ſhould en⸗ 
t, yet becauſe the law giueth him no entrie in 
at caſe, that intent is void, c the ſame ſtran⸗ 
ct (hall neither enter into the land by law noꝛ 
onſcience. Oct. MAhat ſhall then be done with 
hat land as thou thinkeſt aftcr the condition 
:0ken? S. thinke that the feoffoꝛ in this caſe 
ay lawtullp reenter, foꝛ ohen the feoffement 
vas made vpon condition that Þ feoffee would 
ay a rent to a ſtranger, in thole woꝛds is con= 
ded in the Law, that if the rent were not 
pad to the ſtranger, that the feoffoꝛ ſhould re= 
nter; fo2 thole woꝛds vpon condition imply 
o much in the Law though it be not expꝛeſſed. 
4 Ind 
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And then when the feoffs2 went further; 
that if the rent were not paid, that the ſtray 
ſhould enter, tbele woꝛds were void in then 
and ſo the effect of the deed ſtood vpontheß 
woꝛds whcrebv the feoffoꝛ may reentcr inn 
E conſcience: but if the fir} woꝛds had ng 
conditionall, J would haue holden iethe gy 
ter doubt. Lo T pꝛay thee put the cale then 
in certaine with ſuch woꝛds as bee not condy 
onali that q may the better perceive what 
meaneſt therein. 


4 The 19. queſtion of the Student. 
Cap. :21 « 
A va maketh a Feoffement by deedi 


dented, bp g ſame deed it is agreed th 

the feoffee tal pay to . B. e to his hin 
acertaine rent pearcly at ci rtaine da pes, #thi 
if he pay not the rent, then it is agreed þ J. 
oꝛ his hetrcs (hall enter into the land, and aft 
the feoffee paveth not the rent, thẽ the queſtic 
is, who ought in conſcience to haue this lu 
and rent. Do. Ere wee ar zue what conſcient 
will, let vs know firſt whar the law will then 
in. St. Ithinke that by the law neither the fel 
fo2, ne pet the ſaid . B. ſhall neuer enter in 
the Land in this caſe foz nonpavment of ti 
rent, foz there is no reentrie in this caſe giu 
to the Feoffoꝛ foꝛ not papment of the rent a 
there is in the caſe next befo2e, æ the ent rie tha 
is giuen ta the ſaid J. B. foꝛ not pa ment ther 
gk is void in the law, becauſe hee is Wr F 


* 


| 
The 3x. G pelt. 


deed, as it appeareth alfo in the next chap= 
petoꝛe. And therefoꝛe me thinketh that the 
ateſt doubt in this cale is to ſee to what vſe 

c froffcment ſhall be taken. 
104, There appeareth in this caſe as thou 
} put it, no conſideration ne recompence gi= 
ta the feoffoz , hobereupon any vie may be 
jued: and ik the caſe bee fo indeed, and that 
feoffoꝛ declared neuer his minde therein, to 
bat ble ſhall it then be taken? St. Ithinke it 
all bee taken to bee to the vie of the feoffee as 
ng as hee papeth the rent, toꝛ there is no rea⸗ 
n why the feoffte ſhould be buſted with pay= 
ent ofthe rent hauing nothing foz his labour: 
it may not conuenient iv be taken that the in⸗ 
nt of the feoffour was ſo, except hee expꝛeſ⸗ 
it, a then it muſt be taken t hat he intended 
recompence the feoffee fo the buſineſſe, that 
ſhould haue in the pa ment ouer, and by the 
oꝛds following, his intent appeareth to bee 
„ as mee thinketh, fe: if the rent were not 
ayed, he would that . B. | ould enter and ſo 
ſeemeth he intended not te haue any vie him⸗ 
fe: and thus me ſeemeth this caſe ſhould va⸗ 
rom the common cale of vies, that is to ſap, 
à man ſeiſed of land make a feoffement there⸗ 
t, and it app:areth not to what vic the feoffe⸗ 
ent was made, ne it is not bpon any bar= 
ine 02 other recompence, then it ſhalbe taken 
o be to the ble of the feoffoꝛ, except the cotrary 
an be pꝛoued by ſome bargaine, oꝛ other like, 
2 that his intent at the time of the deliuerie of 
iin was expꝛeſſed that it ſhould bee to the 
le of the feoffee 02 of ſome other, and then it 


thail 


ledge ok the vſe in this caſe as me ſeemeth: 
when the feoffout goeth further and ſaid j 
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chall goe accoꝛding to his intent: but in this 
me thinketh it ſhalbe take that his intent w 
that it ſhould firſt be to the vie of the keoffer 
the cauſe befoze rehearſed , except the c ont 
can be pꝛoued, æ ſo that knowledge of the in 
of the feffo: is the arcateſt certatnt p foꝛ xi 


if the rent be not paid, that then the ſaid 44 
ſhould enter ints the Land, then it appears 
thathis intent was that the rent ſhould cea 
and that J. B. ſhould enter into the Land z 
though hee may not by thoſe woꝛds enter i 
the land after the rules of the law, and to hat 
free hold, pet thoſe woꝛds ſeeme to bee ſuffiti 
to pꝛoue that the intent of the feoffoꝛ was th 
hee ſhould haue the ble of the land: koꝛ ſithhe 
Had the rent to his olpne ble, and not to 
ble of the feoff our, ſo it leemeth he ſhall hauen 
ble of the Land that is aſſigned to him fo: ti 
paiment of the rent, Do. But J am ſometvhy 
in doubt whether hee Had the rent to his ow! 
ble ; fo: the intent of the feoffoꝛ might be thi 
hee ſhould pay the rent foꝛ him to ſome other 
o2 ſome other ule might bee appointed theres 
by the feoffoꝛ. St. If ſuch an intent can be pio 
ued, then the intent muſk be obſe rued: but w 
bee in this caſe to wit, to what vſe it ſhallbe 
taken it the intent of the feoffo: cannot bee yt: 
ued, and then me thinketh it cannot bee oth 
wiſe taken, but it (hall bee to the vſe of him 
tho it ſhould be paid: foꝛ thoughit bee cab 
led a rent, pet it is no rent in Law, ne inthe 

law he hail neuer haue remedy foz it, thought 


The 21, Chapter. 86 


pete aſſigned to him, and to his heires with⸗ 
t condition, neither by diſtteſſe, by aſſiſe, by 
it of annuitie, noꝛ otherwiſe, but he ſhall be 
uiuen to ſue in the Thauncerie foꝛ his reme⸗ 
ie, and then when hee ſueth in the Chaunccs 
e he muſt ſurmile that He ought to haue it by 
ſcience, and that he can haue no remedie fo2 
t in the labo. And then, ſith he hath no remedp 
come to it but by the way of Conſcience, it 
eemeth it ſhall be takẽ, that ohen he bath reco= 
ted it that he ought to haue it in conſcience, & 
hat to his obone bſe, without the cor.traryp can 
ee pꝛoued, and if the contrarp can be pꝛoued, 
ind that the intent of the feoffoz was ; that he 
ould diſpoſe it foꝛ him as hee ſhould appoint, 
hen hath hee the rent in vie to another vie, and 
done vie ſhould bee depending vpon another 
ſe, which is ſeldome ſeene, and ſhall not be tn= 
ended till it be pꝛoued: and ſo, ſith no ſuch mat⸗ 
er is here expꝛeſſed, me thinketh the rent ſhall 
ee taken to bee to the ble of him that it is payd 
, and the Land in likewiſe that is appointed 
o him foz not payment of the ſaid rent ſhall be 
lo to his vſe, How thinkeſt thou, will conlci⸗ 
nce ſerue therein? Do. I thinke that as thou 
akeſt the Law now , that conſcience (in this 
ale) and the Law be all one, foꝛ the Law ſear⸗ 
heth the ſame thing in this caſe, to znow the 
ale that conſcience doth, that is to lap, the 
ntent of the feoffour , and- therefoze Þ would 
_ thee further in one thing. dt. What is 


t: 
D. That ſith the intẽt of þ feffo: halbe ſo much 
*garded in this cale, why it ought not alſo 

te 
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ts be as much regarded in the caſe that is in 
laſt chapter next befoꝛe this, where the wow 
be conditional!.* giue the feoffoꝛ a tit le to row 
ter: foz me thinketh, though the feoffo: m 
in that caſe reenter foꝛ the condition bob 
that yet after this entry he ſh all be ſeiſed of 
land after his entry to the ve of him, to win 
the Land was aſſigned by the ſaid Inden 
toꝛ lack of payment ofthe rent, becauſe then 
tent of the feoffoꝛ (hall be taken to be ſo inch 
caſe aſwell as in this. And J pꝛap thee let 
know thy mind, what diuer ſitie thou putteſ 
bet weene them. St Thou dꝛiueſt me now to 
narrow diucr tie, but vet Þ will anſwerche 
therein as well as J can. D. But firſt ere tha 
ſtew me that divierſitic , Ipꝛap thee ſhew m 
bow Mies began, and bh lo much Land hat 
beene put in bie in this Realme as hath been 
St. IJ will with good will lap as mee thinketi 
therꝛin. his 


How vſcs of land fi ſt began, and by wha 
law, and the ca ſc why fo much land 
is put in vſc. 
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Ses were reſcried by a ſec õdaryt del 

sor lawot reaſon inthis miner) 
the gen rall cuſtem of pꝛopertp, wheth 
euery man knew his own good from his neit 
boꝛs, was b:ought in among the people: Jtfdb 
lowed of reaſon þ ſuch lands e goods as a ul 
had,ought not to be taken from himbut by hi 


at oꝛ by oꝛder of a law:and then ſith it is ſo 
tcucry man that hath Lands hath chercb» 
things in him, is to ſay, the poſſeſſion of 
Land which after the Law of England is 
d the kranktene ment oꝛ the kreehold, # che 
ris authoꝛitie to take thereby the p:ofits 
land: whe retoꝛe it followeth that he that 
hland and intendeth to giue only the poſlel⸗ 
x freehold thereof to another, ⁊ to keepthe 
fits to himlelte, ought in reaſon © conſcience 
ue the pzofits, ſeeing there is no law made 
zohibite, but that in conſcience ſuch reler⸗ 
n may be made. And ſo when a man mas 
ha feoffement to another and intendeth that 
mſelte hall take the þ2offts,the the feoffee 
id leiled to his ble that ſo infeffcd him, that 
ſap, to the vſe that he ſhall haue the poſſe(= 
f freehoid thereof, as in the la bo, to the in 
that the feffoꝛ ſhall take the pꝛoſits: # bn= 
his manner, as I ſuppoſe, vices ot land firſt 
n. 1). It ſeemeth that the releruing of ſuch 
$ pꝛo hibited bp the la w. but if a man make 
ment and reſerue the p2ofits, oz any part 
pꝛofit, as the graſſe, wood, oꝛ ſuch other, 
eſeruation is void in the law: > me thin= 
it is all one to ſay, that the Law iudgeth 
at hing ik it bee done to be void, d that the 
):0hibiteth that the thing ſhal not be done. 
rath it is that ſuch reſe ruation is void in 
was thou laiſt, and that is by reaſon of a 
me in the Law, that willeth þ ſuch reſer⸗ 
1 of part of the ſame thing ſhall bee iudged 
nthe law: but vet the lawdothnot pꝛo⸗ 
that no ſuch TI ſhall bee _ | 
ie 
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but if it be made it iudgeth of what effect it 
be, that is to ſap, that it ſhall be void, and {@ 
that maketh ſuch reſe ruation offendeth noh 
therebp, ne bꝛeaketh no law therebp, and the 
foꝛe the xeſc ruation in conſcience f$ good: hu 
it were pꝛohibite by ſtatute that no man io 
make ſuch reſcruation, ne $ no feffem#t oft 
ſtouid be made, but p all the feffements (9 
bee to the bie of him to whom poſſeſſion of t 
land is giuen: chen the reicruation of lucht 
againfi the Statute ould be void, beau 
wtcageint þ law, # yet ſuch a ſtatute by 
not be a {{atute againſt reaſon, becaule ſuch 
les Were firſt grounded & reſcrued by the l 
of r:alon, t ut it ſhouid pacuent the lab of n 
ſon, a ſhouio put abap the c ſiderati on wia 
upon the Lan of reaſon was grounded be 

the ſtatute made. And the to the other queſti 
that is to lap, oh ſo much land hath beene 
in ble, it wil be ſome what long, a peraduent! 
to ſome, tedious to ſhe w all the cauſes parti 
larly : but the bery cauſe why the vie remal 
tothe feffo2 notwithſtãding his own feffen 

oz fine, & ſometime notwithſtanding a rec 
ry againſt him, is all vpon one con ſideratib 

ter the cauſe and entent of the gift, fine, oꝛn 
ue rp, as is afo:cſaid. D. Though realonn 
ſerue that vpon a feffement a vie may be u 
ued to the feoffoz by the intent of the feofft 

gainſt the foꝛme of his gift, as thou haſt. 
befoꝛe, yet I maruell much how an ble ma! 

reſcrued againſt a fine, that is one of the hi 
Recoꝛds that is in the law, and is taken in 

Kawof ſo high effect that it (ould mabt 
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dof all ſtrifes, oꝛ againſt a recoucry chat is 
da ned in the Lab foꝛ them that be wꝛonged 
:coucr their right by: and me thinketh that 
at irftonuenti nce & hurt may follow, when 
h Rcecozds may lo lightly bee auoided by a 
tt intent oꝛ ble of the parties, & by a Nun 
bare aue rrement c matter indeed, and ſpe⸗ 
ly {th ſuch a matter indeed may be alledged 
tis not true, thereby map riſe great ſtrife 
weene the parties, and great confuſion a vn⸗ 
aint y in the law: but neuertheleſſe fith our 
ent is not at this time to treat of that mat 
J pꝛap thee touch ſhoꝛtly ſome of the cata 
why there hath bin ſo many perſons put in 
te of lands tothe vle of other, as there hath 
, fo: as J heare ſay, few men bee ſole ſeiſed 
heir owne land. St. There hath beene many 
ſes thereof, of the which ſome be put away 
izcrs ſtatutes, æ ſome remain yet :wherfoze 
halt vnderſtand, that ſome haue put their 
infeoffemint ſecretly, to the intent d they 
haue right to the Land, ſhould not k non 
nt whom to bꝛing their action, and that is 
what remedied by diuers Statutes that 
actions againſt Parnozs and takers of 
pꝛofits. Ind ſometime luch feo nts ot 
haue bin made to haue maintenãce & bea= 
ot their keoffees, which peraduenture were 

t Loꝛds oꝛ rulers in the Countrie $3 and 
oꝛe to put away ſuch maintenance, tre= 
amages bee giuen by ſtatute againſt them 
make ſuch feoffements foz maintenance. 
ſometime they were made to the vſe of 
mane, Which might then be made with⸗ 
MN » ont 
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out fozfeiture though it were prohibited 
freehold might not be giuen in Mortmain, 2 
that is put away by the Statute of K 23 
ſometime they were made to defrand the is 
of w:rds, relicfes, hetriots, and of the lam 
their villeines: but thoſe points bee put at; 
by diucrs ſtatutes made in the time of king! 
the 7. Sometime they were made to auoide! 
cutions vvon Statute Staple, Statute M 
chant , & Recogniſance: à remedie is pꝛan 
fo: that, that a man ſhall haue execution of 
ſuch lands as any perſon is leiſed of to the 
ok him that is ſo bound, at the time of exec 
ſued in the 19. pearc of H/ And pet remain 
offements, fines and recoueries in ble of m 
other cauſes , in manner as many as then 
befoꝛe the ſaid eſtatute. Ind one caulc n 
they be pet thus vcd , is to put away ten 
by thecurteffe, and titles of Dower. Ano! 
cauſe is, fo: that lands in vte hall not be 
execution vpon a ſtatute Staple, ſtatute 
chant, noꝛ Becognifance, but ſuch as bein 
hands of the Recogniſoꝛ at the time of ther 
cution ſued. And lometime lands be put in 
that they ſhould not be put in execueion u 
(Crit of Extendi facias ad valentiam. Ind ſ 
time ſuch vſes bee made, that hee to wholt 
tc. map declare his will thercon,# ſometim 
ſuretie ot diuers couenants in Indentum 
marriage, æ other bargaines, a theſe 2. laſſi 
cles, be the chief a pzincipall cauſe why on 
land is put in vſe. Alſo lads in vſe be not 
neither in a Formedon noꝛ in an action ot 


againſt the heire:ne they (hall not be put n 


— 
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wan by an Elegit ſued Hpon a recouerb as 
emen ſav : t theſe be the very chiefe cauſes 
new r:member, wh» ſo much Land ſtan⸗ 
in ble as there doth: & all the ſaid bles be 
rued by the intent of the parties vnder ſtood 
greed betweene them, and that many times 
ſtly againſt the woꝛds of þ feoffement, fine, 
couer v, and that is done by the law of reat 
as is af92efatd. O. Map not a vſe be ailig= 
toa ſtranger, as well as to bee reſerued to 
Fcoffo: , if the Feffoz ſo appointed it vpon 
feoffement ? Stu. Pes as well, and in like⸗ 
tothe keoffee, that bpon a free gift with: 
ny bargaine oꝛ recompence, it the feoffoꝛ fo 
D. what if no feoffement be made but that 
in grant eo his feffce, that from hencefoꝛth 
all tand ſeiſed to his one vſe, is not that 
hanged, though there be no recompence? 
] thinke pes, koꝛ there was an ble in Eſſe 
e the gift, which he may as lawfully giue 
, as he might the lãd if he had it in poſſeſ⸗ 
DV. Ind what if a man being ſeiled of land 
grãt to another of his meere moti d with⸗ 
argaine oꝛ ret ᷣpence, that he from thence= 
hall bee ſeiſed to the vle of the other, is 
t grant good 2 Stu. I ſuupole that it is 
god, foꝛ as I take the Lab, a man cannot 
ence an vſc but by liuer” of ſeiſin oꝛʒ vpon 
0 gaine oꝛ ſome other recompenee. Doct. N 
: Nee contented with that thou haſt ſaidin 
a hapter koꝛ this time, & J p2ay thec ſhew 
x hat diuerſitie thou putteſt betweene thoſe 
ies that thou haſt befoꝛe rehearſed in 
Chapter and in rhe 21. Chapter of this 
J? | pꝛe⸗ 


644k 
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pꝛeſent broke, St. I will giue good will, 


CE The diucrſivie berweene two caſts hereafy 
following, whereof one is put in we 20, 
Chapter, and the other inthe 21, 
Chapter of this preſent 
Bookc. | 


Cap. 23. 


He firſt caſe of the ſaid two caſes is) 
A ma waketh a feffemet by decd ind 
vpon a cHdition$the feoffee ſhal pay 
taine rent pearly to a ſtranger tc. « if he pi! 
not, that it halbe la wfull tothe ſtrangerto! 
ter into the land. In this caſe, J (aid bein 
the 20, Chapter, that the ſtranger might 
emer, becaule that hee Was not pꝛiuuy bm 
condition. But J ſaid, that in that calc ti 
offoz migt:t {awfully rceuter by the firl we 
of the Indenture, becauſe they imply a con 
on in the lw, & that the other wo2ds,(thi 
to lay) that the ſtranger ould enter, bert 
in Lats æ conſcience. Ind therekoꝛe J aidi 
ther, t hat when the fcoffo2 had reentred th 
was ſeiſed of the land to his ovone vie, an 
to the ble of the ſtranger , though his im 
the making of the Feoffement, were tha 
ſtranger after his entrie, ould haue la 
land to his owne vſe,if he might haue enn 
the law. And the cauſe why J thinke tha 
feoffo2 was ſeiſed in that caſe to his oui 
I ſhall ſhew thee afterward. The ſecoll 
ts this, a man maketh a feoffement in fe! 


161 
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acted vpon the feoffement , that the feoffee 
papa perelp rent to a ftranger, + if he pay 
ot, that then the ſtranger (hall enter into 
land. Jnthis caſe FJ ſaid as it appeareth in 


(aid xxi. Chapter, that it the Feoffce paied 


the rent, that the ſtranger ſhould haue the 
of the land, though he may not by the rules 
the law enter into the land: andthe diuerſ⸗ 


bet weene the caſes me t hinketh to bee this: 


the firſt cafe it appeareth as J haue ſaid 
0:0 in the laid xx. Chapter, that the feoffour 
ght lawfully reenter by the law koꝛ not ꝓnx⸗ 
nt of rent, # then when he entred accoz ting. 
bythat entrie ausided the firſt liuerp of ſei⸗ 
in ſo mucht hat after the reentrie hee was 
ed of the Land of like eſtate as hee was be⸗ 
e the froffement : and ſo remapneth ne= 
ng, ohe reupon the ſtranger might ground 
bie, but oncly the bare grant oꝛ intent of 
feoffoꝛ: when he gaue the land to the feffee 
n condition that hee ſhould pap the rent to 
ſtranger, and if not, that it ſhould bee 
fullto the ſtranger to enter: fo: the feoffe⸗ 
nt is auoided by the reentry of the keffoꝛ as 
aue laid befoꝛe: and as J ſaid in the laſt 
apter, as I ſuppoſe a nude oz bare grant 
jim that is leiſed of land, is not ſufficient to 
in an ble vpon. D. I bare grant may change 
le as thou thy ſelfe agreed in the laſt chap⸗ 
vhy then map not an ble as well begin 
n abare grant? St. Whenan vle is in Eile, 
that hath the vſe may of his meere motion 
it away it Hee will without recompence, 
e might the land if hee had it in poſſeſſion, 
& N 4 but 
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but J take it foꝛ a ground, that he cannot 
gin an vle wit hout livery of ſeiſin, 0: wy 
recompence oꝛ bargame, ⁊ that there is ſy 
grotid in the law, that it map rot ſo begint 
pcarcth thus: it hath bin aiway hold fozi; 
that if a man make a deed of feoffement to; 
ther, & deliuer the deed to him as his decd, 
in this calc hee to whom the deed is delim 
hath no title ne medling with the land afor 
ucrpof ſetün be made to him, but only the 
may enter and occupy the land at the wil 6 
f:off32,4 there is no booke ſaith that tie fu 
in that calc is ſeiſed thereof befoꝛe liuery ti 
vle ofthe f:offce, Ind in like wiſe if a man n 
a deed of feffement of 2. acres of land that i 
2. ſhires, intending to giue them to the fed 
t makcth liuerp of ſeiſin in the one ſhire, 
in the other, in this caſe it is commonly ho! 
in books that the decd is void to the acre yh 
no liuerp is made, except it lie within that ti 
ſaue only that he may enter # occipy at wi 
is afoꝛeſaid: & there is no booke that ſaitht 
the feffce (1-puld haue ttc vic of the other 
foꝛ if an vic paſſed. thereby , then were not 
deed void bnto all intents, and pet it appeal 
by þ boꝛds of the decd that the feſfoꝛ gaut! 
lands tothe fef̃ee, but foꝛ lacke cf liueryoſ 
{in the gift was void, a {o me thinketh it is 
without ljucrp of ſeiſin be made accoꝛ ding 
in the 2. caſe of the ſaid a. caſes the fcoffec! 
not reenter foꝛ non-payment of the rent, all 
the firſt liuerp of ſeiſin continueth & ſtam 
in effect, and thereupon the firſt vſe may! 
begin and take effect in the ſtranger ofthe 
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yhen the rent is not paid bnto Him accoꝛding 
to the firſt agrecmft. Ind lo me thinketh that 
nthe firſt caſe the vſe is determined, becauſe 
the liuerv of leiſin, whereupon it commenced, is 
etermined, a that inthe ſecond caſe the vie of 
be land taketh effect in the ſtranger for not 
haimẽt of the rẽt by the grant made at the firſt 
ler, which pet continueth in his effeck, a this 
mee thinketh is the diuerſttie betweene the ca= 
cs, Do. Pet notwit hſtanding the reaſon that 
hou haſt made, me thinketh that it aman ſeiſed 
f Lands , make a gift thereot᷑ by a nude pꝛo⸗ 
mile without any livery of ſeiſin 02 recopence 
to him made, and grant that hee ſhall bee ſeiſed 
o his ble, thatthoughthe pꝛomiſe be void in 
he law, that pet neuertheleſſe it muſt hold and 
land geod in conſcience and by the lab of rea= 
on, foꝛ one rule of the law of reaſon is, that we 
nay doe nothing againſt the truth, and ſith the 
ruth is that the owner of the ground hath 
granted that hee ſhalbe ſeiſed to the vie of the 
ther, that grant muſt needs ſtand in effect oz 
le there is no truth in the grantoꝛ. St. It is 
it againſt the truth of the grantoz in this 
ale, though by the grant hee bee not ſeiſed to 
he ble of the other, but it pꝛoueth that he hath 
granted that the Law will not warrant him 
o grant, wherefoze his grant is void. But 
the grantoꝛ had gone further and ſaid , that 
te would alſs ſuffer the other to take the pꝛo⸗ 
its of the lands without let oꝛ other inter⸗ 
uption, oꝛ that hee would make him eſtate in 
he land when he ſhould bee required , then 'J 
Ink in thoſe cales he were boũd in c ölcie nice, 


by 
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by that rule of the law of reaſonthat thou ha 
remembꝛed to perkoꝛme them, it he intend toh 
bounden hy bis pꝛomile, oꝛ eltel ve ſhould goeg; 

gainſt his owe ruth, and againſt his own 
pꝛomiſe. But yet it ſhall make no vfe in thy 
caie, noꝛ he to whom the pꝛomiſe is made ſal 
haue no action in the Law vpon that pꝛomiſt 
though it bee not perfoꝛmed, foꝛ it is calledn 
the Law a Nude oꝛ naked pꝛomile. And thx 
x thinketh, that in the ſirſt caſe of the aq 

t wo caſts, the grant is nobo auoided in th lah 
by the reentryof the feoffoꝛ, anb that the fff 
ig not boũden by his grant neither in law ng 
conſcic ce, but in that ſecond caſe He is boum 
ſo that the vie vaſſeth from him, as. J haue cad 


bcfozc. D. J hold me content with thy concet 


fo: this time, but J pꝛaythee ſhe o mec ſome: 
what moꝛe at large what is taken for a Mun 
contract, 02 naked pꝛonnſe in the Lawns u 
England, and where an ackion mavipo ther: 
upon, and where not. St J will wich good wil 
lar as methinnctht! ſerein. 


q Whar 7 ts a Nude contract, or nated p1omil 
akte the Lawes of England, d whether 
any action may . thereupon 
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7 Irſt it is to be vnderſtoed, that c ez 
grounded byon a cuſtom ot the realm, tb! 
the lawthat is called lus gent ium, i not d 
rectly by the law of reaton, to: when all t hing 


were in common, it needed not to haue ws 
tra 
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acts. but aftcr pꝛopertv was bꝛ ought in, they 
vere right expediẽt to all people, ſo that a man 
might laue of his neighbour tb at he had not ot 
is owne , and that could not bee la wtully but 


y his gift, by Wap of ler ding, concoꝛd : o2 by 


me leaſe, bargaine, oꝛ ſalt:and fuck bargaines 
nd ſales be called contracts, and be made by 
ſſent of the parties vpon agreement betweene 
hem, ol goods oꝛ lands, fo: money, oꝛ foꝛ other 
ecoempence, but ot mony bſuail, foꝛ mony vinall 
s 10 contract. Alſo a concoꝛd ts p2operly vpon 
an agreement betweene the parties, with d 
uers articles therin, ſome riſing on the one part. 
and ſome on the other, as if J at Stile lettcth 
a Chamber to Henry Mart, and it is farther 
agreed betweene them, that the ſaid H. Hart 
ſhall goe to booꝛd with the ſaid John at Stile. 
and the ſaid Henry Hart to pap ſoꝛ the cham⸗ 
ber and booꝛding a certaine fumme ec. this is 
pꝛoperly called a Concoꝛd, but it is alſo a con⸗ 
tract, a a good action lieth vpon it. Yowbeit it 
is not much argued in the Lawes of England 
what diucrfitie is betweene a contract, a ron= 
02d, a pꝛomiſe, a gift, a lone, oꝛ a pledge, a bar⸗ 
gaine, a conenant, oꝛ ſuch other. Foꝛ the intent 


of the law is to haue the effect of the matter ar⸗ 


gued and not the termes. Ind a nude contract 
is, where a man maketh a bargaine, oꝛ a ſale of 
his goods oꝛ lands, without any recompence 
appointed koꝛ it: Is if I ſay to another, J ſell 
thee all my land, oꝛ all my goods, and nothing 
is afſfgned that the other ſhall giue 02 pay foꝛ 
it, this is a Nude contract, and as I take it, it 
is void in the law and conſcience: and a Nude 

02 
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92 naked pꝛomiſe is, where a mi pꝛomiſeth ar: 
other to giue him certaine money ſuch a day a 
to build an houſe, oꝛ to do him ſuch certame ler 
uice, æ notbing is aſſigned far the mon, foꝛ th; 
building, noꝛ foꝛ the ſcruice:t heſe be called m⸗ 
ked pꝛomiles, becauſe there is not hing aſſig: 
ned wh they ſhould be made, and A thiike n 
action lveth in thoſe caſes though they bee nit 
perfoꝛmed. Alſo if J pꝛomiſe te another 1 
keepe him ſuch certaine goods ſafely to ſuchq 
time a after I xetuſe to take them there lpeih 
no action againſt me foꝛ it: But if Jtake then 
and after they bee loſt oꝛ impa ved thꝛouah mp 
negligent keeping, there an action !reth, OD. Bu 
what ovinion hold they that bee learned in the 
law of England in ſuch pꝛomiles that be called 
naked oꝛ nude pꝛomiſes: whether doe they hold 
that they that make the pꝛomiſe, be bound n in 
conſciẽce to ꝓꝛrtoꝛm their pꝛomi, though they 
cannst be compelled therto by the law, o2 not 
S. The bookes of the Law of England entreat 
tittle thercof, for it is left to the determination 
of Docto2s, and theretoꝛe I pꝛay thee ſhew mt 
ſom what now of thy mind t herin, e then J ſhal 
thewthee therein ſomewhat of the minds of di⸗ 
uers, t hat be learned in the law of the Realme. 
D To declare the matter plainly aftcr the ſay- 
ing of Doctoꝛs, it would aske a long time, and 
therefoꝛe J will touch it bꝛiefly to giue thee of? 
caſton to deſire to heare moꝛe therein hereaftcr, 
Firſt thou (alt vnderſtãd that there is a pꝛo⸗ 
mile that is calied an Iduo w, & that is a pꝛe⸗ 

miſe made to God, # he that doth make ſuchi 


bobo vpon a deliberate minde intending — 
| 0! 
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oime it, is bound in conſcience to do it, though 
he enelv made in the heart without pꝛonoun⸗ 
gol woꝛds, and of other pꝛomiſes made to 
nan vpon a certain c ſiderotion, if the pzemile 
not a gainſt the Lab: as if N. pꝛomiſe to giue 
xx . becauſe he bath made him ſuch a houſe, 
: bat ict him tuch a thing, oꝛ ſuch other like, 
t linke him bonnd to keepc his pꝛemiſe. But 
this pꝛomile be fo naked, that there is no man= 
er ot coſtderation why n ſhouid be made, then 
J think him no: bound to pertoꝛme it, foꝛ it is 
o ſuppaſe that there was ſeme er rour in the 
raking ot he pzomiſe : but if ſuch a pꝛomiſe be 
ade to an Untuerſitie, to a citp, to the church, 
othe Clergie, oꝛ to pooꝛe men of inch a place, 
to the bonour of God, oꝛ ſuch other tauſe like, 
(ds to2 maintenance of 1rarmng, of the common 
vealth , of the ſrreice of God, oꝛ in reliefe of 
ouertie, 02 ſuch other, then I thinke that he is 
ounde in c ö ſcience to pertoꝛ me it,thounh there 
he no couſ deration of woꝛldip profit , that the 
tant oꝛ hath had o2 intendeth to haue foꝛ it: 
rd in all luch pꝛomiſes it muſk bee vnderſtood 
hat hee! hat made the v2omile intended to bee 
curd by his pꝛomiſe, for elſe commonly after 
1 Doctors hee is not bound, vnleſſe hee were 
ound to it befoꝛe his pꝛomi le: as ifa man pꝛo⸗ 
le to gitze his father a gowne that hath need 
fit, to keepe him from told, and pet thinketh 
oro gie it hm, neuertheleſſe he is bound to 
ue it koꝛ he was boiind thereto befoꝛe. Ind 
ter ſome Doctours a man may bee excuſed ot 
< a pꝛomiſe in conſcience by caſualty that 
ommeth after the pꝛomiſe, if it be ſo that if hee 


| bat 


* — — * 4 4 * * _ = * a & "7 = — 5 g — 
Lhe * x $ A « o 5 - _y 1 * *. _ n aths $2.49 Wh —ä — 2 + 2 K Y . * * ä 5 
. y ur -_ 4 e ng "5 4 E W e ee e. r ELL MF» penal OE IE” oc: 4 r n C ute N N — 
— e % A chr oe tn Weng ER ES 7 ONO 2 * , - ids. 0 ging ery cy, 72 . p - > th = "Hr Phan” « pas, oth pore 
92 ter, — 0 r . 3 * a — eos OE K — I ˙ . Tun 5 j ö N 8 1 : S ay * 
i - : g 8 * e 3 = < ** . o 1 4 «a 8 * — * ä « * 4 Fat or r 93 - 7 W : by EY 2 p [- <a 4 oP r 1 2 * 8 2 * Dy 1 2. 11 0 p * 
— R n 2 n n 1 E * wm „ Jo n <& 1; — r 2 „ wn oy „ rf +" To RS - * K : „ - 7 N 4 * * 1 1 " 


The 24. Chapter, 
had knowne of the caſualtie at the making i 
the pꝛomile hee would not haue made it. In 
alſo ſuch pꝛomiſes if they ſhall bind, they mu 
be honeſt, aw full, and poſſible, and els they ay 
not to be Holden in conſcience, thoughtherehy 
a cauſe c. And itthe pꝛomiſe be good and wit 
a cauſe, though no woꝛldly pꝛofit ſhall groy 
thereby to him that maketh the pꝛomiſe, by 
onel a ſpirituall pꝛofit, as inthe caſe befoꝛen⸗ 
hearſed ofa pꝛomiſe made to an Uniuerſity, u 
a Citie, tothe Church, oꝛ ſuch other, a with 
cauſe as to the honour of God, there is mol 
cdõᷣmonip holden that an action vpon thoſe p:c: 
miles lveth in the Law Cannon. St. Thethet 
doeſt thou meane in ſuch pꝛomiſes made to an 
V uuer ſitie, to a Cit , oꝛ to ſuch other as tho 
bat rehearſed befoꝛe, © with a cauſe, as to th 
honour of God oꝛ ſuch other , that the parti 
ſhalbe bound by his pꝛomiſe, if he intended not 
to be hound thereby, vee oz nap ? Do. J think 
ay, 02 mo2e than vpon p2omiles made bn 
common perſons. St. Ind then mee thinketh 
clcerelp, that no action can lie againſt him vpon 
ſuch pꝛomiſes, for it is ſecret in his obne cor- 
ſcience, whether he intended foꝛ to be bound 0! 
na p. And it the intent in ward in the heart, mas 
law cannot iudge, and that is one of the canis 
why thy Law of God is neceary($-45to ſay) 
to iudge inward things, and if an action ſhoull 
Ive in that caſe in the law Cannon, then ſhouſ 
the law Caron iudge vpon the in warp intẽt o 
the heart, which cannot be as me ſeemeth . Am 
therefoꝛe after diuers Þ be learned in the law 
of the Realm, all pꝛomiſes ſhalbe taken in oy 
| | ma 
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nannte r. that is to ſay, It he to whem the pꝛo⸗ 
miſe is made, haue a charge by reaſon of the 
nemiſe which he hath alio pertoꝛ me d: then in 
that cale hee ſhall haue no action foꝛ that thing 
that was pꝛomiled, though hee that made the 
omi le haue no woꝛldly pꝛoſit by it. And if a 
nan ſay to another, heale ſucha pooꝛe man of 
his diſeaſe, 02 make an high way, and Þ fall 
giue thee thus much, and ik he doe it, Pri inke 
n action lpeth at the common law, And moꝛe⸗ 
uer though the thing that hee thail doe bee all 
ziritiall , pet it hee perkoꝛme it, Ithinke an 
tion lyeth at the common Law. Is if a man 
apto another, faſt foꝛ me all the next Lent, and 
J (ball giue thee twenty pounds, and hee per= 
0:meth it, Þthinke an action lieth at the com 
non Law. Ind in like wiſe if a man ſay te an⸗ 
ther marry my daughter and J will giue thee 
wenty pounds, bpon this pꝛomiſe an action 
eth, if hee marry his daughter: Ind in this 
ale hee connot dilcharge the pꝛomiſe though 
ee thought not to be bound thereby, foꝛ it is a 
od contract, and he may haue Quid pro quo, 
lat is to lap the pꝛeferment of His daughter 
02 his money. But in thole pꝛomiles made to 
n Umuerſtie, oꝛ {ich other as thou haſt re⸗ 
nem bꝛed before, with ſuch cauſes as thou haſt 
eed, that is to tap, to the honour of God, oꝛ 
othe increaſe of learning, 02 ſuch other like, 
phere the partie to whom the pꝛomiſe was 
ade is bouad to no new charge, by reaſon of 
e pꝛomiſe made to him, but as he was bound 
befoze, there they thinke that no Action ly⸗ 
bt) againſt him, though hee perkoꝛme — 
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his pꝛomiſe, foꝛ it is no contract, and ſo his on 
conſcience muſt be his iudge whether he inter; 
ded to bee bound by his pꝛomiſe 02 not. Indt 
he intended it not, then he offende d foꝛ his di 
u mulation only, but it he intended :o be beun 
then it he perfo2m it not, vnt ruth is in him au 
hee p2oueth himlelte to be a ler, which is pꝛ⸗ 
Hibitcd aſwell hy the law of God, as by the lau 
of reaſo : Ind furthermoꝛe many þ be learng 
in the Law of England hold, that a man is az 
much bounden in conſcience bya pꝛomiſe made 
to a common perſon, it he intended to be boum 
by his pꝛomiſe, as hee is in the other caſes that 

thou haſt remembꝛed of a pꝛomiſe made to the 
Church, oꝛ the Clergie, oꝛ ſuch other: fo: they 
ſay that as much vntruth is in the bꝛeaking of 
the one as ot the other, and they ſap that the tn: 
truth is moꝛe to bee pondꝛed than the perſoney 
whom the pꝛomiſes be made. D. But what hold 
they it the p: omile be made foꝛ a thing vai as 
A pꝛomiſe thee xi. . foꝛ that thou haſt bude 
me ſuch a houſe, lpeth an action thete? S. They 
ſuppoſe nav, but he ſhail be bound in conſciect: 
to perfoꝛ me it after his intent, as is before aid, 
D. Ind if a man pꝛomiſe to giue another xl. l. 
in recompence toꝛ ſuch a treſpaſſe that he hath 
done him, lyeth an action there ? St. J ſuppol 
nay,# the cauſe is foꝛ that ſuch pꝛomiſes be i 
perfect contracts : toꝛ a contract is p20perl? 
where a man foꝛ his money ſhall haue by aſſent 
of the other party certaine goods oꝛ ſome othe! 
pꝛolit at the time of pcontract oꝛ atter:but ifth 
thing bee pꝛomiſed fo: a cauſe Þ is paſt by wa! 


ofa recopenee, the it is rather an accoꝛd than 
| cor: 
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tract, but then the Lab is, that vpon ſuch 
o:dthe thing that is pꝛomiled in recompence 
| be paid, oꝛ deliuered in hand, foꝛ vpon an 
d there lyeth no action. D. But in the caſe 
eſpaſſe whether hold they that he be bound 
his pꝛomiſe, though hee intended not to bee 
nd thereby. 8. They think nay, ns moꝛe tha 
other caſes t hat be put befoze, Do. In the 
cr tales he was not bound to that he pꝛom: 
but onely by his pꝛomiſe, but in this caſe of 
jaſe,he was bound in conſcience befoze the 
ſe to make recompence for the treſpaſſe : : 
therfoꝛe it leemeth that he is bound in con 
te to kee pe his pꝛomiſe, though hee inten= 
ot to be bound thereby. 
t. Though hee were bound befoꝛe the pꝛo⸗ 
to make recompencc foꝛ his treſpas, yet he 
not bound to no ſumme in certaine but by 
pꝛomiſe: and becaule that the ſumme may 
do much, oꝛ t oo little, and not egall to th 
aſſe, and that the partie to whom the trel⸗ 
vas done notwithſtanding the pꝛomiſe is 
cttic to take his action of treſpaſſe if hee 
, ther?foze they hold that hee may bee his 
Judge in conſcience, whether he inten= 
0 bee bound by his promiſe oꝛ not, as hee 
mother caſes, but if it were of a debt, then 
hold that he is bound to perfoꝛme his pꝛo⸗ 
in conſcience. Dot. hat if in the caſe of 
lpaſſe hee affirmeth his pꝛomiſe with an 
St, Then they hold that hee is bound to 
ume it fo2 ſauing of his oath , though hee 
ded not to bee bound, but if hee entended 
deund by his onde , then they ſap, that 
an 
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an oath needeth not but to enfoꝛce the pꝛon 
fo: they ſav, hey bꝛeaketh the Kapp ofreat 
which is that we maß doe nothing againſt 
truth, al well Wh he bieakceth his 020wiſe t 
he Werde in his one heart to be boundby 
he doth when he bꝛeaketh his gat h, t! n 
offence be not fo great by teaſon of tte ;; 
rie. Moꝛcouer to that thou ſapeſt hath 
ſich p:omiſes as thou Laſt rchcarſed bil 
ali pe an action after the la Cannon, 
as to that in this rcalme there can no action! 
thercon in the ſpirit wall court, it the promi 
of a tempoꝛalthing,.foꝛ a pꝛohibition, oꝛ al 
munire facias ſhouid lyc in that caſc. D. Th 
marueüſtth there can no action Ive there 
the Kings court as thou laiſt thy ſelſe. 5. C 
maketh no matter, fo2 though there lie no 
on in the Kings court, againſt exccutoꝛs! 
a ſimple contract , pet it thep bee ſued in 
caſe foꝛ the debt in the Spirituall cdurt, a 
hibition lpeth. rd in uke wiſe if a man 
tis Law bntruiy in an action of debt vp! 
contract in the Kings Court, pet hee (hal 
bee ſued fo2 the pc tiurie in the ſpirituall cu 
and vet no remꝛdie lyeth for the periurie in 
Kings Court: fo2 the Pꝛohibition lpeth 
onely, Where a man is ſued in the Spirit 
Court of luch things, as the party may 
his remedie in the Kings court, but allo u 
the Spirituall Court ho deth plee in * 
where they by the Kings pꝛerogatiue, a 
the ancient cuaſtome of the Realme ought! 
to hold. Dot J will take aduiſcm nt! 
that thou haſt ſaid in this matter, till am 
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ne. and J pꝛay thee now pꝛoceed to another 


eſtion. 


The 20. queſtion of che Student. 


Cap. 25s 


A Man hath two ſons, one boꝛne befoꝛe el⸗ 
porſcin, the other after eſpoule!s,* the 
fatl;:r by his will bequeatheth to his ſon 

d etre all his goods, which of thele two ſons 

zl haue the goods in conference? 1) - AIs J ſaid 

our firſt dialogue in latin, the laſt Chap. the 
bt of this cale dependerh not in the know= 

g What conſcience will in this caſe, but ra⸗ 

tthe knowing tohich of the ſonnes Hail bee 
ged heire ( that is to ſay) whether he ſhalt be 
en fo2 heire that is heire by the Spiritual 
Y, hee that is heire by the Law of the 
alme, 02 elle that it ſhail be iudged for him 
tthe father toe ke fox heire? St. As to that 
it, admit the fathers minde not to bee kno⸗ 
n, oz els t hat his mind was that he ſhould be 
c foꝛ heire that ſhould be iudged foꝛ heire bp 
La, that in this caſe it ought to be iudged 
Jud then J pzay thee ſhew mee thy minde 
tin, foꝛ though the queſtion be not directly 
ding vpou the point to ſee what conſci⸗ 
vill in this caſe, petit is right expedient 
he well oꝛdering of conſcience, that it bee 
wen after what lab it Hall bee iudged: foꝛ 
ought to be iudged after the tempoꝛall law 
would be heire, thẽ it were agatuſft conſci⸗ 
if the Judges in the lpirituaii Law ſhould 
O2 tudge 
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Judge him foz beire that is Heireby the, 
tuall Law,and Ithinke they ſt oulm been 
to reſtitution thereby, and therefoze J 
thee ſhew me thine opinion, after what i 
it (all be iudged. Do. Me thinketh that int 
caſc it ſhalbe iudged after the la b of the chu 
foꝛ it appeateth that the bequeſt is of gu 
and there foꝛe it any ſuit ſhall be :aken byn 
execution of the will fo: the bequeſt, it mul 
taken in the Spiritual Court, and y 
is depending in the Spirituall Court, met 
keth it muſt be iudged after the ſpirituall | 
foꝛ of the Te mpoꝛall lam they haue no kn 
ledge, noꝛ thep are not bound to knowit as 
thinketh , and moꝛe ſtronger not to Judge 
ter it. But if the bequeſt had beene of a chat 
rcall, as of a leaſe fo terme of peares, 0: 
ward, oꝛ ſuch other, then the matter {1 
haue come in debate in the Kings Court, 
then Ithinke the Judges there ſhould n 
after the Law of the Realme, and that is, 
the ponger bꝛother is he ire, and ſo me thin} 
the diuerſ tie of the Courts ſhall make ti 
uerſttie oftudgcment. St. Ok that might ft 
a great inc duenit᷑ ce as me ſeemeth, fo2 iti 
be ſuct a cale that both chattels reall, and 
teis perſonall were in the will, a the aftett 
opinion, the one ſonne ſhould haue the che 
perſonall, and the other ſonne the chattel 
all, and it cannot be conuenientip taken a 
thinketh, but that the fathcrs will was, 
the one ſonne ſheuld haue all, and not de 
ded. Therefoꝛe me thinketh that he ſhallt 
ged foꝛ heire that is Heire by the common 
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that the Judges Spirituall in this caſe be 
nd to take notice what the common la w is, 
ſth the things that be in variance bee tem⸗ 
all, that is ts ſay, the goods of the father, it 
aſon that the right of them in this realme 
be determined by the Law of the Realme. 
ow may that be? foꝛ the Judges ſpirituall 
y not the law of the Bealme, ne they cans 
know it as to the moſt partof it, fo: much 
of the law 1s in ſuch ſpecch that few men 
knowledge of it, & there is no meanes, ne 
iliaritie of ſtudy betweene them that learne 
aid Lawes : foꝛ thep be learned in ſeuerall 
, and after diuers wapes, and after diuers 
ners ot teac hings, and in diuers ſpeeches, 
monly the one of them haue none of the 
kes of the other, and to bind the ſpirituall 
ges to giue Judgement after the Law that 
know not, ne that they cannot come to the 
vledge of it, ſeemeth not reaſonable, Stu. 
y muſt doe therein as the Kings Judges 
do, when anp matter c ö meth befoꝛe them 
ought to bee iudged after the Spiritual 
„ whereof J put diuers caſes in our firſt 
ogue in Engliſhthe vii. Chapter, that is 
they muſt either take knowledge okit by 
own ſtudy, oꝛ els they muſt enqutre of the 
e learned in the law of the Church, what 
wis, and in likewiſe muſt they doe. Wut 
odoubt, that ſeme of them would be {oth 
e any luch queſtion in ſuch caſe, oꝛ tocons 
hat they are bound to gine their iudgment 
the tempoꝛall Law, and ſurelp they map 
? offend their conlcience, 


The 2g. Chapter, 
D. I ſuppoſe that ſome be of opinion that 


axe not bound to know the Lawot the Bean 
ſt verily to my remembꝛance J haue not hu: 
that Judges of the piritw all Law are boun Wi 
know the Law of the Beale . ) 
St. And J ſuppoſe that they axe not ou 
bound to know the Law of the Realme, oi 0% 
do that in them is to kno it, when the knowl"!!! 
ledge of it opencth the right of the matt: 
dependeth befoze them , but that they breaſt! 
bound to know where and in what cale M 
ought to iudge after it, toꝛ in ſich caſes ttb 
muſt take the Rings Law eas the Law Ser t 
tuall to that point, ⁊ are bound in conſcience!" 
follow it as it map appeare by diuers ca 


whereot one is this. Two Jointenants bn 
goods, and the one of them by his {aft will 
queat heth all his part to a ſtranger, am ue: 
keth the other Jointerant his Executoꝛ #1 
eth, it hee to whom th: brqueſt is made, fur 
other Jointenant, vpon the legacy as Ext 
ac. bpon this matter he wer, the Judges olim 
Spirituall Law are bound to iudge the if 
to bee void, becauſe it is Lotbby the Lavin” 
the Realme, whereby the iointenant hath iet 
to the whole goods by the title of the Sun 
uour, and is iudged to haue the goods a 
the firſt gift which is bekoꝛe the title of 
Tull, and muſt therefoze haue pzeferment 
the eldeſt title, and if the Judges of the 2 
rituall Court iudge otherwiſe , they are h 
to reſtitution : and by like reaſon the Ef! 
toursofa man that is Outlawed at tht 
of his death may diſcharge theurſelues i 
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u rituall court of the pero: ming et legacies, 

uſe they be chargeable tot he King, and per 
re is ns ſuch law cf vtlagarie in the Spirt⸗ 
). By occaſſon of that thon haſt ſaid befoꝛe 
rould as ke of thee this queſtion. It a Par⸗ 


ofa Cbhorch alien a poꝛtion of Diſmes ac⸗ 


Aug as the Spiritual Law ath c2Tained, 
ot that alienation ſufficient, though it haue 
the ſolemzites of the Tempoꝛall Law? 


. I am in doubt therein if the poꝛtion be vn⸗ 


the kourth part ofthe value of the Church: 
if it be to t he value of the forth part of the 
urch, oꝛ aboue, it is not ſufficient ,and therc= 
was the wait of right of diſmes oꝛdained: 
it in a wꝛit et right of Diſmes it be iv dged 
he Kings Court foꝛ the patron ot the luc⸗ 
oꝛ of him that alien teh, becauſe the alien a⸗ 
was not made accoꝛding to the common 
then the Judges of the ipirituall law, are 
nb to give their iudgement accoꝛding to the 
gement giren inthe Kings Court. And in 
wiſe it a Parſon ef a Church agree to take 
ſon fo2 the tithe of a Mul, it the penſt= 
bee to the fourth part cf the Yaiue ok the 
ch 02 aboue, then it mull be aliencd after 
lolemnities of the Kings Lawes, as lands 
ten: ments muſt , oꝛ elle the patron of the 
eſſoꝛ ot him that alieneth, map bꝛing a wꝛit 
ight of Diſmes, and recouer in the Kings 
then the Judges of the ſpirituall court 
bound to giue iudgement in the Spirituall 
tts accoꝛdingly, as is afoꝛelaid. Doct. Þ 
heard ſap, that a wꝛit of right of diſmes is 
Da giuen 
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giuen by the ſtatute of Weſt. 2. and that 
keth only of diſmcs,* not ofpenſiens.s. ty 
a Parſon of a Church is w2ongfully def; 
of his diſmes, and is let by an Indicauit to, 
his Dilmes in the Spirituall Court, then 
patron map haue a V rit of Bight of Dij 
by the ſtatute that thou ſpeakeſt of, fort 
lay none et the Common Lab, foꝛ the p 
had there geod right, though he were let hy 
Indicauit to ſue fo2 bis rigkt. But whent 
Parton bad ns remcdy at the Spiritual 
there a Crit of right of Dilmes lap fo) 
Patron by the common law,alwell cf pen 
as ot diſmes, and ſome ſay that in ſuch aa 
{av of leſſe than of the fourth part by then 
men 1 aw, tut that J paſſe ouer. And thet 
ſon why it lay at the common Law,iftheT 
mes o2 penſions were aboue the fourth 
ac. was this: by the ſpiritual! law the al 
tion of the parſon with the aſſent of þ Bil 
and of the Chapter ſhall barre the ſucc| 
without aſſent of the patron, and ſo the pat 
might leeſe his patronage and be not aſſen 
thereto: fo2 his encumbent might haue m 
medy but in the Spirituall Court, and thet 
was barred, woherefoꝛe the Matron in that( 
ſhall hauc his remedy by the c dᷣmon law 
the aſſent of the Oꝛdinarp and Chapter! 
out the Patron ſhall not ſerue, as it is {aid 
foze. But where the encumbent had good! 
by the Spivituall Law , there lay no ten 
foꝛ the Patron by the Common Lab, tit 
the encumbent were let by an | ngdicaur, als 


that cauſe was the ſaid Statute made, i 
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neh al well by the equity'fo2 offrings and pen⸗ 
gons as foꝛ Diſmes. Then further J would 
thinke that where the Spirituall Court may 
hold plce of a-tempo2all thing , that they muſt 
judge after the te mpoꝛall Lab, and that igno⸗ 
rance ſt all not excuſe them inthat caſe: foꝛʒ by 
taking of their office they haue bound them= 
ſelues to haue knowledge of aſmuch as belons 
get h to their office, as all Judges be, ſpirituall, 
0: trmpozall, But if it were in argument in 
this caſe, bahet her the eldeſt ſonne might bee a 
Pꝛieſt becauſe he is a baſtard in the tempoꝛall 
Lab, that ſhould be tudged after the ſpirituall 
Law, foꝛ the matter is ſpirituall? Do Pet not⸗ 
with ſtanding all the reaſons that thou haſt. 
made, J cannot ſce ho the Judges of the ſpi⸗ 
tituall Law, ſhail be cempe iled to take notice 
of the tempoꝛall law, ſeeing that the moſt part 
of it is in the French Tongue, Foz it boere Hard 
that cucry Spirituall Judge ſhould bee comes 
pelled to learne the tongue. But ifthe Law of 
the Bcalme were ſet in ſuch oꝛder that they 
that intend to ſtudy the Law Cannon, might 
firſt haue a fight of the Law ofthe Bealme, as 
they haue no of the Law Ciuill, and that 
ſome Wookes a Treatiſes were made of caſes 
of conſcience concerning theſe two Lakes , as 
thete be now concerning the Law Cinill e the 
law Cannon, I would aſſent that it were right 
exped tent, and then reaſon might ſerue the bet⸗ 
ter, that they ſhould be compell de to take notice 
ft the Law of the Realme, as they bee now 
bound in ſuch ceunt ries as the Law C tuill is 
oled to take notice of that Law. 5 
tu. 
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St. Me thinketh thine opinion is right gon 

and reaſonable, but till ſuch an oꝛder be taken, 
they are bound, as I ſupppoſe,to enquire ofthj 
that bee lcarned in the common Lab, what th; in 
Lab is, and ſo to giue their iudgement accoꝛ⸗ 
ding, if they will keep themſelues from offer 
of conſcience. Ind koꝛaſmuch as thou haſt wel 
ſatisfed my mind in all theſe queſtions befor 
I p2ap thee now that J may ſome what feel 
t hy monde in diuers articles that bee witten in 
diuers books fo2 the oꝛdering of conicie:'c: vp? 
on the Law Cannon and Tinili ; foz me thun⸗ 
keth , that there bee diuers concluſtons put in 
diuers bookes , as in the Summes called ſun. 
ma Angelica, and ſumma Roſella, and dirs: 
ther,foz the good oꝛder of conſcience, that bee a- 
gainſt the law of this realme, and rather blind 
tonſcience, than doe giue any light vnto it. 

D. I p2ay thee ſhew me ſome of thole calcs, 
Stu. I will with good will. 


Whether an Abbot may with conſcience pie 
ſent to an Aduowſon of a Church that be- 
longeth to the houſe without aſlent 
of the Couent. 


Cap. 26. 


T appeareth in the Chapter, Et agnoſciut 

de his quæ ſunt a Prælatis, the which Cha 

ter is recited in the ſum called ſumma An- 
pelica, in the title Abbas, the xxvij. article, tha 


he may not without any cuſtome, oꝛ any hues 
; 5 4 
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vim ledge to helpe therein. S. Truth it is, that 
here is luch a det ret all. but they that be lear= 
din the law of England, hoid the decretall 
indeth not in this Beatme, & this is the cauſe 
phy they doe hold that vpimon: By the Law 
f the Realm? the whole diſpoſition of lands 
nd qocds of the Abbey is the Abbots only for 
he time that he is Abbot , and not in the Ccz 
ent + fo2 they bee but as dead perſons in the 
aw, and therefo2e the Abbot ſhall ſte and be 
ved onely without the Couent, doe Homage, 
altie, atturne, make leaſes, and pꝛeſent to ad⸗ 
owlons onelp in bis owne name, and they 
ap kurther, that this autkoꝛttie cannot be ta⸗ 


zen from him, but by the Lawof tte Bealme, 


ind ſo they lay, that the rakcrs of the decre⸗ 
all exceeded their power 2 ohe refoꝛe they ſay 
tis not tobe holden in conſcience ,nomozethan 
f a Decree doc re made that a leaſe fox terme cf 
ares 02 at will made by the Abbot without 
he corent ſtould he imme diatlp void, # fo they 
hinke that the Abbot may in this caſe pꝛelent 
1113 own name without offerce of conſcience, 


ecauſe the ſaid decretall holdeth not in this 


gcalme. Do. But many be of opinion, that no 
nan hath aurhozitie to pꝛeſent in right and 
enicience to anp bene fice with Cure but the 
dope, 02 that he bath his autho2 itie therein 
criucd from the Pope $foz they ſap that foꝛaſ⸗ 


uch as the Pope is the Micar gent rall vn⸗ 
er God, & hath the charge of the ſoules of all 
eople that be in the decke of Chꝛiſts Church, 
tis reaſon that (ith hee cannot miniſter to all, 
doe that is neceſſarie to all people for thetr 
oules 
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ſoules health in his owne perſon, that hee Nat 
aſſigne deputies foz his diſcharge in that be: 


halte. And becauſe Patrons claime to pꝛeſem 
to Churches in this Bealme by their own 
right, without Title deriued from the Pope, 
they ſay that they vſurpe vpon the Popes au: 
thoꝛitie: & therefoze they conclude that though 
the Abbot haue title by the law ofthe Realm 
to p2elent in this caſe in his owwne name, that 
pct becauſe that title is againſt the Popes 
pꝛerogatiue, that that title, ne yet the Law of 
the Bealme that maintaineth that title, hol: 
deth not in conſcience, And they ſay alſo that 
it belongethito the Law Cannon to determint 
the right of pꝛeſentment to benefices, fo? it isa 
thing ſpirituall and belongerh to the {pirituall 
turildiction, as the depꝛiuation from a benefice 
deth , and ſo they ſay the ſaid decretall bindeth 
in conſcience, though in the Law of the Bealm 
it bindeth not. St. As to the firſt conſideration 
I would right well agree, that if the Patrons 
of Churches in this Bealme claimed to put 
incumbents into ſuch Churches as ſhould fal 
void of their Patronage without pꝛeſenting 
them to the Biſhop, oꝛ if they claimed that the 
Biſhop ſhould admit ſuch incumbent as they 
ſhould pꝛeſent without any examination to bet 
made of his abilitie in that behalfe, that that 
claime were againſt reaſon and conſcience , fo: 
the cauſe that thou haſt rehearſed: But fozal- 
much as the Patrons in this Bealme claim 
no moze but to pꝛeſent their Incumbents to 


the Biſhop, and then the Biſhsp to examine 
the abilitie ofthe incumbent, and if he find * 
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by the Examination not able to haue cure of 
ſoules, he then to refuſe him, and the patron to 
p:eſent another that ſhall be able, and it he be a= 
ble, then the Biſhop ts admit him, inſtitute 
him. e induct him, Ithink that this claime, and 
their pꝛeſentments thereupon ſtand with good 
reaſon and conſcience And as to the ſecond 
conſideration, it is holden in the Lawes of the 
Bealme, that the right of pꝛeſentment to a 
Church, is a tempozall inheritance, t ſhall diſ⸗ 
tend by courſe of inheritance from heir to heire 
as lands & tenements ſhall, æ halbe tak as an 
lets as lands and tene ments bee: and koꝛ the 
triall of the right of patronages be o2deined in 
the Law diuers actions foꝛ them Þ be wꝛonged 
in that behalte, as wꝛits cf right of Xduowlon, 
ſſiſes of Darrein preſentment, Quare impe- 
ir, & diuers other which alway without time 
t mind haue bin pleaded in the Rings courts, 
is things pertaining to his Crowne and rop⸗ 
ll dignitie: and the refoꝛe they ſap that inthis 
ale bis lawes ought to bee obe ed in Law and 
onſcience. D. It᷑ it come in variance whether 
ee t hat is ſo pꝛeſented bee able 02 not able, by 
phom ſhall the abilitie be tried? St. If the oꝛdi⸗ 
aty bee not partie to tke action, it ſhall he try= 
d by the Dꝛdin arp, and if hee be party it (hall 
e tried by the Metropolitan. Doct Then the 
lab is moꝛe reaſonable in that point than Y 
tought it Had beene : but inthe other point 1 

vill rake aduiſemẽt in it till another time, and 
av thee ſhew mee thy mind in this point: 
fan Abbot name his couent with him in his 
elentatian, doth that make the pzeſentation 
bord 
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boid in the lab, oꝛ is the pꝛeſentation gcod y 
not withſtanding? 2 

Stu. I think it is not void theretoꝛe, but ty 
naming of them is void, and a thing moe the 
needet h. Fo: if the 2 bbot be diſturbed. he mai 
bꝛing his action in his owne name withont th 
couent. D Then Þ porceiue weil that it ie 
pꝛohibited by the Lawof England, but | 
the Abbot may name the couctt in ibis prefer 
tation with him, and allo tage th ir alle 
whom hee (hall pꝛeſent if bee will: and then; 
Holdit the ſureſt wav, that hee ſo doe, for in 
doing hee ſball not offead neither in Law, ng 
canſcience. dt. To take the aſtent of the coun 
whom hee fall pꝛeſent, and to name them all 
in the preſentation, knowing that her map de 
otherwiſe, both in Law and Conſcience if hu 
will, 18 no offence:but if he take their aſſent, 0 
name the with him in the pꝛeſentation, think 
ing that he is ſo bound to doc in law aud conic 
i nce, ſetting a conſcience tohere none is andn 
gardeth not the Law of the Realme, that ih 
diſchaxge his conſcience in this behaife , ifhe 
wilto that he pꝛeſent an abie man as hee ma! 
doe without their aſſent, there is an crrour, ali 
offence of conicience in the Abbot, And in lil 
wiſe if the Abbot pꝛeſent in his owne nan 
and thereo:e the Tournt faith that hee offen 
dethinconſcience, in that he oblerueth not fi 
la h of the Church, koꝛ that he taketh not the 
aſſent, then they oFcnd in indging Him tock 
fend that offendeth not. Ind therefore the li 
may is inthis caſe to tidge both the ſaid lan 
ef Uch effect as they bee, & not to let an offen 
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ot conſcience by breaking of the ſaid Decree, 
which ſtã deth not ineffect in this behalte with⸗ 
nthis Beaime. 


If a man find beaſts in his greund doing hurt, 
whether msy hee by his owne author itie, 
take them and keepe them rill hee 
be ſatisfhcd of the hurt. 


Cap. 27. 


His queſtion is made in the ſumme called 
ſumma Roſella, inthe title of reſtitution, 
that is to ſay, Re ſtitutio 13. the. rticle, 
nd there it is anſwered, that hee may not take 
em foꝛ to hold them as a pledge till he be ſa⸗ 
sficd fo2 he hurt: but that he may take them 
nd keepe them till he know who oweth them, 
at hee may thereby learne againſt whom to 
ye his remedie. Is not the law of the rea!me 
in likewiſe? S. No verilp, foꝛ by the Law of 
e Kealme, hee that in that caſe hath the hurt, 
p take the beaſts as a diſtreſſe, and put them 
a pound Ouert, lo it bee within the ſame 
dhire, t there let them remaine till the owner 
ill make him amends foꝛ the hurt. D. Uhat 
leſt thou a pound Ouert 2 Stu. A pound O⸗ 
| tt is not onely ſuch a pound as is cemmon⸗ 
hei made in Townes and Loꝛdſhips, fox to put 
ge beaſts that bee diſtrained, but it is alſo euc⸗ 
place where they map be in lawfullp , not 
a ating the owner an offendour koz their be= 
e there: And that it bee there allo, that the 
; ” owner 
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o boner may lawfully giue the beaſts meat ay 

dꝛinke while they be in pound. 
D. And if they dic in pound fo: lack of mea 
thoſe ieoperdie is it? St. If it bee ſuch a poum 
Ouert as J ſpeake of, it is at the perill of hin 
that oweth the beas , ſo that he that had th 
Hurt ſhall be at liberty to take his action for the 
treſpaſſe if hee will : and if it bee not a labil 
pound, thẽ it is at the perill of him that diſtras 
ned, and ſo it is it he dꝛiue them out of the ſhit 

and they die there. | 

O. J put caſe that he that olweth the beaſts, 
offer ſufficient amends , and the other will ng 
take it, but keepeth the beaſts ſtill in pound, 
may not the owner take them out ? St. No, fu 
he map not be his owne iudge, and if he doe, a 
action lpeth againſt him foꝛ breaking of th 
pound : but he mult ſue a Repleuin to haue his 
beaſts deliuered him out of the pound, am 
thereupon it ſhall be tried by 1 2 men, whethe 
the amends that was offered were ſufficient 
92 not, and if it be found that the oFer was n 
ſufficient, then he that hath the hurt (hail hau 
ſuch amends as the 12 men ſhall aſſeſſe D. 
it bce found by the 12 men, that the amends 
were ſuficient, ſhall he that refuſeth to take it, 
haue no p1n1ihment fo: his refuſal! , and fo! 
keeping of the beaſts in pound after that time 
St. Ithinke no, but that he ſhall pee ld damage 
in the Repleuin, becauſe the iſſue is trieds 
gainſt him. 
D. I put cale that the beaſts after the refula 
die in pound foꝛ lack of meat, at whole ieopat 
dy is it then? Stu. At the ieopardie of him t4# 
| | owe 
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the beaſts, as it was befoꝛe: fo2 hee is 
d at his perill by reaſon ofthe wꝛongthat 
done at the beginning, to ſee that they 
meat as long as they ſhalbe in pound, vn⸗ 
the Kings wꝛit come to deliuer them, and 
eliſteth it: koꝛ after that time it will bee at 
coparDic if they die fo2 lacke of meat, the 
ages ſhalbe recouer:d in an action bꝛought 
the Statute fo? diſobeping the Rings 


hether a gift made by one vnder the age of 
xxv. yeares be good. 


Cap. 28. 


apycar:th in Summa Angelica in the title 
atio prima the 7 article, that a man befo2ze 
g of 25. vecres may not giue without it 
th the authoꝛitp of his tutoꝛ: Js it not 
wiſe at the common Law z St. The age 
fantsto g ue, oꝛ ſeil their lands and goods 
aw of England is at 2. pere, oꝛ aboue, 
taſter that age the gift is good, and befo ze 
ge it is not good, by whole aſſent ſoeuer 
rcevt it be koꝛ his meat, t his dꝛink oꝛ a= 
oꝛthat he doe it as executoꝛ, in perfoz- . 
tothe wull of his teſtatour, oꝛ in ſome o⸗ 
8 (ales, that need not to bee re hearſed 
that age mult be obſcrued in this realm 
i conſcience, ænot the ſaid age of 25. pere 
put caſe, it were o: dained by a decree of 
hurch, that if any man by his Mill be⸗ 
d goods to another, ⁊ willeth that they 
2 ſt all 
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halbe deliuered to him at his full age, 44 
that caſe 25 ,yeercs ſhalbe taken foz the ful 
ſhall not that decree be obſerued and ſtan; 
_ after the law ot England? S. I fuppoſeit! 
not, fo: though it belong to the Church to 
the pꝛobate and the execution of Teſtam 
made of goods & chattels, except it be in an 
Loꝛdſhips & ſeignioꝛies that haue the by 
ſcription, pet the church map not as me ſee) 
determine what ſhall be the lawfull age fa 
perſon to haue the goods, fo: that belonged 
the Ring a his la ws to determine: # then 
it it were oꝛdained by a ſtatute ok the tea 
that hee ſhould not in ſuch caſe have the g 
till hee were of the age of 27. peers, that! 
were good# tobe obſerved al wel in the ſpiti 
law as in the law ofthe reaime, and if aſl 
were good in that caſe, thẽ a decree made tht 
is not to be ob ſcrued, fo2 the oꝛdering ofthe 
map not be under two ſeuerall powers, and 
pꝛoperty of eucry good law of man ts, that 
maker exceed not his authozity : and J thi 
that the ſpirituall Judge in that caſe oug 
iudge the full age after the law of the Real 
lee ing that the matter of the age concernet! 
poꝛall goeds: and I ſuppoſe farther that a 
king by authozitp of his Parliament ma! 

daine that all wils (hall be void, ᷑ that the g 
ofeuerp man ſhalbe diſpoſed, in ſuch man 
by ſtatute ſhould be aſſigned, that moꝛe ſſ 
ger he map appoint at what age ſuch wil 
be made ſhalbe perfozmed, D. Thinzkeſt 
then that the king may take away then 
of the Dzdinarie,that he ſhal not call exe® 
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compt?Sr. Nam ſomewhat in doubt there⸗ 
but it ſeemeth that it it might be enacked by 
ute that all wills ſhould be vord, as is afoꝛe⸗ 
, that then it might be enacted, that no man 
ld haue authoꝛit y, to call none to accompt 
n ſuch wills, but ſuch as the ſtatute ſhatl 
ein appoint, fo2 hee t hat may doe the moze, 
doe the leſſe: not withſtanding J wtlino= 
ſpeake determinately in that point at 
time, ne I meane not, that it were good to 
e a ſtatute that all wills ſhould be votd , foꝛ 
inke them right expedient; but mine intent 
pꝛoue that the cOmon law may oꝛdainethe 
of the full age, al well in wills of tempoꝛall 
15 as other wiſe, and alſo that wills ſhalbe 
And it it map ſo doe, then much ſtronger 
longeth to the kings lawes to interpꝛet 
concerning tempoꝛall things, aſwell 
they come in argument befoze his 
es, as when they come in argument be⸗ 
pirituall Judges, and that they ought not 
udged by ſeuerall lawes (that is to ſay ) 
e (pirituall Judges in one manner, and by 
ngs Judges in another manner. 


2 man be conuict of berefic before the Or- 
Unarie, whether his geods bee 
forfeited. 


Cap. 29. 


appeareth in Summa Angelica in the title 
"10 prima the 13. atticle, that he that is 
eticke may not make executo:s,fo in the 

B 2 law 
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law his goods be forfeit: what is the law g 

realme thereinz 8. It a man be connict ofhyn 

and abiure, hee hath foꝛteit no goods, but if [1 
be connict of hereſie, & be deliuered to lay t! 
hands, then hath he foꝛteit all his goods the: arc 
hath at that time that hee is deliue red to ent! 
though he bee not put in execution foꝛ the kth 
le: but his lands he ſhall not foꝛ feit, ercey i 
be dead, koꝛ the hereſie, a then he ſhall forfeir the 
to the loꝛds of the fee, as in caſe of felonie eu onu⸗ 
they bee holden of the Oꝛzdinarp, foz then tre 
King ſhall haue the fozfeiture, as it appar va! 
by a ſtatute made the ſecond pere of H. 5, cM. tt 
D. Mee thinketh that as it belongeth one er, a 
the Thurch to determine hereſies, that ſo ii op. 
longeth to the Church to determine mhatoWMi.3 
niſhment hee ſhall haue fo: His hereſie, et to 
death, which they may not be iudges in: Uh he 
the Church decree, that he (hall therefoꝛe u reat 
his goods, mee thinket h that ther be foꝛfturch 
that decree : St. Map verily, fo they be te it, 1 
rall, and belong to the iudgement of the Ku the 
Court, and J thinke the O2dinary might the 
ſet no fine vpon one impeached of hereſie, til bel 
was oꝛdeined by the Statute of H. 4. that the 
map ſet a flne in that caſe if he (ee cauſe, i be 
the king ſhall haue that fine, as in the (aid efth 
appearet h. atto 


Where diuers patrons of an Aduowſon, Me be 
the Church voydeth, the patrons vary int! 
pte ſentments, whether the Biſhop ſhall hav a 
berty to preſent which of the incumbents p: 
that he will, or not. up 
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Cap. 30. 
hyis queſtion is aſked in Sima Roſella, in 
the title Patronus the 9. Article, æ there it 
tareth by the better opinion, that hee may 
ent Whether clark he will, howbeit the ma= 
the laid ſym ſaith, by the rigoꝛ ofthe labs, 
Biſh. in ſuch cale may vꝛeſent a ſtrãger, be: 
the patrons agree not: a in the ſame chap. 
onus ther5.article,it is ſatd, that he muſk be 
tred that hath the moſt merits & haththe 
part of thepatrons 2 and if the number be 
that thẽ it is to eonſider the merits of the 
pn, and it they be of like merit, thẽ may the 
op command them to agree and to pꝛeſent 
And if they cannot pet agree, then the li⸗ 
to preſent is giuen to the Biſhop to take 
h he will: e it he may not pet pꝛeſent with 
eat trouble, then ſhall the biſhop oꝛder the 
ch in the beſt maner he can: & if he cannot 
it, then ſhall he ſuſpend the church, take 
the relicks to the rebukes of the patrõs: 
they will not lo be oꝛdered, then muſt he 
help oft he tempoꝛaltp: Ind in the 1 5 arti⸗ 
the ſaid title Patronus, itis aſked, whes 
t be expedient in ſuch caſe, that the moꝛe 
etthe patrons agree, hauingereſpect to all 
attons, oꝛ that it ſuffice to haue the moze 
n compartſon of the leſſe part, as thus: 
ebe foure patrons to pꝛeſent one clarke: 
tſt and ſecond pꝛeſent one, the third pꝛe⸗ 
th another, and the fourth another, hee 
pꝛeſented by 2 hath not the moꝛe part in 
iriſon of all the patrons, fo2 they be egall, 
c hath the moze part hauing reſpect to 
ÞP 3 the 
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the other pꝛeſentments: to this queſtion 
anſwered, that either the pꝛeſentment is 
of the that be of the colledge, & Amen 
the moꝛe part hauing reſpect to all the co 
o2 elſe cucry ma pꝛeſenteth foꝛ himſelf, wy 
mõly do lay me that haue the patronage 
pat rimonp, & then it lufficeth to haue thet 
part in reſpect of the other parties, doth m 
lawof England agree to theſe diuerlititz 
No verilp. D. Ahat oꝛdet then hall be taz 
the law of England, ifthepatros vary int 
pꝛeſentments? S. Itter the lawes of Eng 
this oꝛder ſhalbe taken: It they be iointe 
oꝛ tenãts in cõmõ ofthe patronage, ether 
in pꝛelentment, the D:dinary is not boy 
admit none of their clerks, neither the! 
part no? the leſſe, ait the o. months paſſe ait 
agree, then he may p2eſent by the laps, bu 
may not p2elct within the 6. moneths, fo; 
do, they may agree and bꝛing a Quare in 
gainſt him, remoue his clerk, ſo the on 
ſhall be a diſturber: and if the pat õs ha 
patronage dy deſcent as coperceners then i 
Oꝛdinary boũd to admit the cler of thet 
fifter,foz the elde ſt (ball haue the pꝛeferm 
the law, if ſhe wil, « then at the next auo! 
the next ſiſter chall pꝛeſent, and ſo by tum 
ſiſter after — till all the * it 
beires haue pꝛeſented, a thẽ the eldeſt ſift 
begin again: and this is called a p2elent 
turne, it holdeth alway bet weene copen 
of an aduo wl, except they agree to pe 
ether, oꝛʒ that they agree by — 
t in ſome other maner, and — 
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ent muſt ſtand : but this muſt be alway 
that ifatthe firſt auoidance that ſhalbe 
he death of the cOmonanceſter, the king 
he ward of the voungeſt daughter, that 
he king by his pꝛerogatiue ſhall haue the 
tmft, and at the next auoidance the eldeſt 
and ſo by turne. But it is to vnder ſtand 
fatter the death ol the c mon anceſter the 
h vordeth, and the eldeſt fiſter pꝛeſented 
her with another ok the ſiſters, and the o⸗ 
ſters euery one in their olbone name oꝛ to⸗ 
that in that caſe the oꝛdinarp is not boũd 
1ue none ok their clerkes, but may ſutfer 
urch to run into the laps, as it is ſaid be⸗ 
fo: he ſhall not be boñd to receiue the clark 
eldeſt ſiſter, but where ſhee pꝛelenteth in 
me name. Ind in this cale where the pa= 
vary in pꝛeſentment, the Church is not 
tly ſaid Litigious, ſo that the Oꝛdinarie 
be bound at his perill to direct a wꝛit to 
te de iure patronatus: foꝛ that boꝛit lveth 
2, pꝛeſent by ſeuerall titles, but theſe pa⸗ 
pꝛeſent al in one title, and therkoꝛe the oꝛ⸗ 
y map ſuffer it to paſſe, if hee will, into the 
and this maner of pꝛeſentments mull be 
ed in this realme in law and conſcience. 


How long time the patron ſhall haue to 
preſent roa benefice. 

G 
his queſtion is aſked inSumwa Angelica 
in the title lus patronatꝰ the ls. Article, 
t is an wered, that ifthe patron be a lay 
that he ſhal have 4- moneths, and if he be a 
D 4 Clarke 
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Clarke, he ſhall haue 6 moneths.S. Yn) 
common law he ſhall haue 6 moneths 
he be a lay man oꝛ a clarke, and J ſeen 
why a clarke ſhould haue moꝛe reſpit thay 
man, but rather the contrary. D. From 
time ſhall the 6 moneths be accomptet :. 
is in diuers manners after the maner ok 
dance, foꝛ itthe church void by death, en 
oꝛ ceſſion, the s. moneths ſhall be counta 
the death of the incumbent, oz from then 
on, oꝛ ceſſion, whereof the patron ſhall be 
pelled to take notict at this perill: a ifth 
dance be by reſignation 02 depꝛiuation, . 
6. moneths (hall begin when the patron 
k nowiedge giuen him by the Bilſhep okt 
ſignation oz depꝛiuation. D. What if het 
knowledge of the refignation oꝛ depzun 
and not by the Biſbop, but by ſome other, 
not the {x moneths begin then from th 
of that knowledge? St. J ſuppole that. 
not begin till he haue knowledge giuen ji 
the Biſhop. D. In union is alſo a cauleef 
dance, how {bail the fix moneths bee rect 
there 2 5. There can no viionbec made b 
patrons mult haue knowledge, and it mut 
appointed who ſhal pꝛeſent after thatbnii, 
is tolap, one of them oꝛ both, either tovn 
by turne one after another, as the agreem 
vpon the vnion, and ſith the patron is pu 
the auoidance, and is not ignoꝛant of it, t 
moneths ſhall bee accompted from the at 
ment, Do&. I ſee well by the rcaſonthat! 
haſt made in this chapter, that ignoꝛancel 
time excuſeth in the Lav of England,! 


| 


The 31. Chapter. 117 


ſeme of the ſatd auoydances it ſhall excuſe the 
patrons, as it appeareth by the reaſons aboue, 
and in ſome it ſtall net: wherefoꝛe I p2ay thee 
ſhew me ſomewhat where ignoꝛance excuſeth 
in the Law of England, and where not after 
thine opinion. St. J will with geod will here⸗ 
after doe as thou lapeſt if thou put mee in rc= 
membꝛance thereof. But J would pet moue 
thee lomebohat further in fuch queſtions as J 
haue moued thee befoze, concerning the diuer⸗ 
ſities between the lawes of England and other 
laws: foꝛ there be many moe caſes thereof, that 
as mee ſecmeth haue right great need, fo the 
good oꝛder of conſcience of many perſons, to be 
refo2 med, and to bee bꝛought into one opinion 
both among ſpirituall and tempo: all: es it is in 
the caſe where Doctoꝛs hold opinion, that the 
ſtatute ot lap men that reſtraine liberty to giue 
lands tothe church ſhould be voyd, and they ſap 
farthcr, that i it were pꝛobibit by a ſtat. that 
no gift ſhould bee made to foꝛreines that pet a 
gift made tothe church ſhould be good, koꝛ they 
lap, that the inkeriour may not take away the 
authoꝛity of the ſuperioꝛ, and this laying is di⸗ 
rectly againſt the ſtatutes, whereby it is pꝛohi⸗ 
dit, that lands ſhould not bee giuen into Mort- 
main: they ſay alſo that bequeſts & gifts to the 
church muſt be determined after the law Cans 
non, not after the labos & ſtatutes ot lap men, 
and ſo they regard much to whom the ciftis 
made, whether to the Church, oꝛ to make cauſ⸗ 
waies, oꝛ to c õᷣmon perlons, a beare moꝛe fauoz 
in gifts to the Church than to ether: and the 
luwot the Realme beholdeth the thing that is 
giuen 
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giuen and pectended, that if the thing that js 

giuen be ofiands oꝛ goods, that the determina⸗ 
tion thereof of fight belongeth in this realm 
tothe Kings lawes, whether it be to ſpiritual 
men 92 tempoꝛalli, tothe church, oꝛ to other, and 
lo is great diuiſion in this behalte, wohẽ one pꝛe⸗ 
ferreth his opinion, and another his, and one 
this iurildiction, and another that, and that as 
it is to fearc moꝛe of ſingularity tha of charity: 
boherefo2e it ſeemeth, that they that haue the 
g reateſt charge ouer the people, ſpecially to the 
health of their ſoules, are moſt bound in conſci⸗ 
ente befoꝛe other to looke to this matter, and to 
do that in the is in all charitv to haue it retoꝛ⸗ 
med, not beholding the tẽ poꝛall iuriſdiction no 
ſpirituall turildiction, but the common Wealth, 
and quietnes of the people:and that vndoubted⸗ 
p would ſhoztly follow, if this dinifion were 
put away, which J luppole verily will not bee, 
vat that all men within the realm both ſpiritual 
and tẽ poꝛall be oꝛdꝛed aud ruled by one law, as 
to tẽ poꝛat things: Not wit hſtãding, foꝛaſmuch 
as the purpoſe of this wꝛiting is not to treat ol 
this matter, therefo:e Þ will no farther ſpeahe 
thereof at this time. Do. Then J p2ay theo 
P26cced to another que ſtion, that thou ſaieſt thy 
mind is to do. S. J will with good will. 


r 2 e 2 


4 If a man bee excommenged, wherher he may a 
in any caſe be aſſoiled without making 
| ſatisfaction. 
Cap. 32. 
N the ſumme called Summa Roſella, in the 
title Abſc lutio quaxta, the ſecond article, 15 
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ſald, that he that is excommunicat koꝛ a wꝛong 
if he be able to make ſatiffaction, ought not to 
de aſſotled but he do ſatiſfie, and t hat they off ẽ d 
that do aſſoile him, but pet neuertheles he is al⸗ 
ſoiled, and if he be nggable to make amẽds that 
he muſt pet be aſſoile kaking a ſufficient gage 
to ſatiſfie if he be able hereatter, oz elſe that he 
make another to ſatil ſie i he be able. Ind thele 
ſapings in many things hold not in the Lawes 
of England. D. J p:ay thee ſhew mee wherein 
the law of the realme varieth therefoꝛe. St. If 
à man be excommunicat in the ſpirituall court 
fo: debt, tre ſpas, oꝛ ſuch other things as belong 
to the kings cro wne, and to his ropall dignitp, 
there he ought to bee aſſoiled without making 
any ſatilfaction, foz the Spiritual court excee⸗ 
deth their power in that they held plee in thole 
tales, and the party if he wil may therupd haue 
a Premunire facias, aſwell againſt the party 
that ſued him, as againſt the Judge: andthere⸗ 
foe int his caſe they ought in cHlciece to make 
abſolution without any latiſfacti d, foꝛ they not 
onely offended the party in calling him to an⸗ 
wer befo2e them of ſuch things as belong to 
the law of the realme, but alſo the king : fo: he 
by reaſon of ſuch ſuits, may leeſe great aduan⸗ 
tages, vy the reafon of the wꝛits oꝛiginals, iudi⸗ 
dals, fines, amerciamẽts, and ſuch other things 
as might grow to him if ſuits had bin taken in 
his courts accoꝛding to his lawes 2 & accoꝛding 
to this ſaping it appeareth in diuers ſtatutes, 
that if a man lap violent hands vpon a clerke, 
and beat him, that foz the beating amends ſhall 
be made in the kings court, and foꝛ the * 
0 


The 32. Chapter. 


ok violent Hands vpon the Clarke, amends ſhaj 
be made inthe Court chꝛiſtian. Ind therfoꝛei 
the Judge in the court chꝛiſtian would awan 
the party to yeeld damages fo2 the beating, her 
did againſt the ſtatute, Put admit that a man 
be excommenged foꝛ 05 g that the ſpixitual 
Court map award the pto make ſatiſfai: 
on of, as fo2 the not incloſing of the Thurct: 
vard, oꝛ foꝛ not apparelling of the Church cot: 
ueniently: Then JF think the party muſt matze 
teſtitution, oꝛ lay a ſufficient caution if he be a: 
ble 62 he be aſſotied : but i the party offer inf 
ficient amends, and haue his abſolution, a the 
Judge will not make him his letters of abſo⸗ 
lution, ik the excommengement be of Recon 
in the Kings Court, then the Ring map wiite 
vntothe {p.rituall Judge, commanding him 
that hee make the parp his Letters of abſolu- 
tion vpou paine of contempt:and if the ſai? ex⸗ 
communication be not of Recoꝛd in the Kings 
Court, then the party may in ſuch caſe haue 
bis action againſt the Judge ſpirituali,fo2 that 
he would not make him his Letters of abſolu⸗ 
tion: but if he be not aſſoiled, 62 if he be not able 
to make ſatisfaction; and thercfo2e the Judge 
{pirituail will not affoile hun, what the kings 
- Lawes may doe in this caſe J am ſomewhatin 
doubt, a will not much ſpeake of it at this time, 
but as I ſuppoſe, he map al well haue his afio 
in that caſe foꝛ the not aſſoiling him, as where 
he is aſſoiled, and that the Judge will not make 


him his Letters ot abſslution: and I ſuppoſe 


the ſame law to be where a man is accuſed fo: 


a thing that the Judge had no power to 3 
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um in, as koꝛ Debt, Treſpaſſe, oꝛ ſuch other. 
)o. There hee may haue other remedies, as 4 
 zmunire facias, oꝛ ſuch other, and therefoꝛe 

oſe the other action lyeth not foꝛ him. 
ct. The Judge and the party may be dead, E 
hen no Premunire 1y@h, & though they were 
liue, and were condemned in Præmunire, pet 
hat hould not auoid the excommengement: E 
herefoꝛe I thinks the action lieth, ſpecially 
th: be thereby delaied of actions that he might 
aue in the Kings Court, if the ſaid excom⸗ 
nengement had not bin. | 


lo⸗ C Whether a Prælat may refuſe a 
02d Legacie. \ 


Cap. 33. 


Mu! 
ez v is money in the ſaid ſum, named Roſella, 
— in the title Alienatio zo the Ir. article, whe⸗ 


ra pꝛelate map refuſe a legacie, wherein di⸗ 
ts opinions bee recited there, which as mee 
nketh haue need after the laws of the realme 
be moze plainly declared. D. I pzay thee ſhem 


DI! e what the lam of the realme will therein. St. 
195 Wthinke that euery Pꝛelat and ſoucraign that 
tin gap oncly ſte; and bee ſued in his owne name, 
= $8 Jbbots, Pꝛioꝛs, and ſuch other, may re⸗ 


le any legacie that is made to the houſe : fo: 
e legacie is not perfect till hee to whom it is 
de afſent to take it, fo: elſe if hee might not 

e it, he might be compelled to haue lands 
hereby he might in ſome cale haue great loffe 
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but then if he intend to refuſe; he muſt as (6 

as his title by the legacie falleth, relinquif 

take the p:ofits of the thing bequeathed, foꝛ 

one take the pꝛoflts thercof, he ſhal not after tt: 
fuſe thelegacie,; but pet his ſucceſſo2 map ih 
will refuſe the taking of the pzofits to ſauet! 

houſe from peelding damages, oꝛ from arrey: 
ges of rfts,ifany ſuch be: and like law is ofa w 
mainder, as is in legacy, foꝛ though in the tal 
of a remainder, and alſo ot a deuiſe as moſt me 

ſay, the free hold is caſt vpon him by the lan 
when the remainder oꝛ deuile falleth:pet it is 
his libertie to refuſe the taking ofthe pꝛollts, 
to refuſe the remainder it he will as he might i 
ofa gift of lands, oz goods, fo2 if a gift be ma! 
to a man that refuſeth to take it, the gift is 
void, and if it be made to a man that is abſ#t,the 
gift taketh no effect in him till Hee aſſent: nd 
moꝛe than if a man diſſeiſe one to another mis 
ble, he to whole vſe the diſſei ſin is made, hat 
nothing inthe land, ne is no diſſeiloꝛ till hee a? 
gree: And to ſuch diſſeiſius and gifts, an Abbe 
o2 Pꝛioꝛ map diſagree, aſwel as any other mi; 
But after ſome men a buhop, of a deuiſe, oꝛ c 
mainder that is made to the bilhop, and to t. 
Deane and Chapter, noꝛ a Deane and a chap 
ter of a deuiſe, oꝛ remainder made to them, i 
pet the maſter of a colledge of ſuch a deuiſe, 

remainder made ta him andto his bꝛethꝛt̃ mal 
not diſagree without the Chapter oꝛ bꝛethꝛen: 
fo: the Biſhop of ſuch land as hee hath with 
the Deane and chapter, ne the Deane noz ma 
ſter of ſuch land as they haue with the Char 


ter oz bzethzen map not anſbere wude 


” 
"It: 


I, 


1 


| if: 
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he chapter and bꝛethꝛen: and thertoꝛe ſome ſay 
hat ik the Deane 02 maſter will refuſe, oꝛ difs 
aime in the lands that they haue by the deuiſe 
rtemainder, that diſclaimer without the chap⸗ 
02 bꝛethꝛen is void. And therefoze it is hol⸗ 
en in the law, that if a Biſhop bee vouched to 
arrãt, and the tenant bindeth him to the war⸗ 
nty by reaſon of a leaſe made to him by the 
Biſhop, and by the Deane and the Chapter, 
elding a rẽt, that in that caſe the Biſhop may 
Ot diſclaim? in the reuerſton without the aſ⸗ 
nt of the Dcane and Chapter: But pet if a 
cron were granted to a Dean and a Chaps 
t, and the Deane refuſe, the graunt is void. 


Ind ſo it appeareth that the Deane map refuſe 


take à gift, 02 graunt of lands, oꝛ goods, o2 
fa reuerſton made to him and to the chapter, 
nd pet he map not diſagree to a remainder, oꝛ 
wiſe, and the diuerſity is becauſe the remain 
et and deuiſe be caſt upon him without any aſ⸗ 
nt, whereupon neither the Dean 82 the chap= 
rbythifſelues, map in no miſe diſagr:e with⸗ 
ut the aſſent of the other: But a gift oꝛ grant 
not good to them without they both aſſent, 
nd in ſuch gikts, as I ſuppoſe, an Infant may 
agree al well as one of full age, but if a wo⸗ 
an couert diſagree to a gift, and the huſband 
grre, that git is good. D. What if the lands in 
at cale ofa man and his wife be charged with 
umages, oꝛ bee charged with moꝛe rent than 
land is woꝛth, and the huſband dye, ſhall the 
e be charged to the damages, oz to the rent? 
Ithintze nay, if the wife refuſe the occupati⸗ 
nok the ground after her hus bands death, 
Aud 
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and think the ſame law to be, ifa leas be wy 
to the husband and the wife, peelding a grean 
rent than the land is woꝛth, that the wife aft 
the huebands death map retuſe the Leaſe} 
ſaue her from the payment of the rent, # ſo ma 
the ſucceſſour of an Abbot. D. Ind if the huß 
band in that caſe ouerliue the wife, ẽ then mak 
his executo2s and die, whether may his exec 
t oꝛs in like wiſe refuſe the leas⁊ S. If they hau 
goods ſufficient of their teſtatoꝛ to pay the ren 
Ithinke they may not retule it:but if they h 
not goods ſufficient oftheir teſtatoꝛ to papt. 
rent to the end ofthe terme, I thinke if they x: 
linquiſh the occupation, they map by ſpeci; 
pleading diſcharge themlelues ot the rent #th 
leaſe, & ifthep do not, t hey may lightly charge 
themſelues of their owne goods. And if a leaſt 
be made foꝛ terme of life, the remainder to ai 
Abbot foꝛ terme of life of J. at S. reſcruing; 
greater rent than the land is worth, & aftcrthe 
tenant foꝛ terme of lite dieth, che Abbot may 
kuſe the r. mainder foꝛ the cauſe befoꝛe rehea 
{cd : and in caſe that the Abhot aſſent to the 
remainder, whereby hee is charged to the ten 
during the time that hee is Abbot, and after h 
dycth oꝛ is depoſed, liuing the ſaid J. at Oil 
that calſe his ſucceſſoꝛ may diſcharge himſelf 
by retuſiug the occupation of the land, as i545 
foꝛe aid. But I thinke that if ſuch a remai 
der were made to a Deane, and to the Chap 
ter, and the Deane agree without the aſſent 
ofthe Chapter, that in that caſe the Deu 
and the Chapter may afterwards diſagree 
the remainder, and that the act of the _ 
©. Witt 


eam 
with 
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e allent of the Char er ſhall not charge 
hay. in that behalfe. Andthus it aß pea⸗ 
yough t e meaning ol theſaidchap. @ ar- 
th: lad ſum be, that a Pꝛelate map not 
e bnto a legacie, foz hurttyg ot a hond, 
may after the laws of the realm difagrie 
, where it (ould hurt his bouſe. And it 
rzcipe quod reddat, there be but one teuant, 
ſpirituali oz tempoꝛall. he refuſe by wa 
latmer, in ſuch caſe where her map dil⸗ 
9 the law there the land ſhal beit in the 
dant: e if there be a. tenants, then it ſhall 
thisfeliow, if be will take the whole te⸗ 
bron dim, oz elle it ſhall veſt tn the demã⸗ 
But it an Abbot oz Layman refuſe the 
ot the pꝛofits, and ſhetw a ſpectali cauſe 
thould hurt him ik He do aſſent, and bee 
v dlilcharged as is ſaid befoze: in whom 
dall then veſt it is maze doubt, wohereot 
no farther ſpeak at this time. And thus 
earcth bp diuers of the caſes that be put 
chapter, that he that is tgnozant in the 
the realm, Gall lack the true judgement 
ience in many cales. Foz in manp of 
les that may be done therein by the law, 
lo be obſerued in conſcience, tc. 


tether a gift made under a condition bee 
ſoid if the ſoveraigne onely breake 
the queſtion. 


A * 
ma Rolella in the title Alienatio, the 12. 
As aſted this queſtion, Whether a gife 
<Q mave 
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ma de under x certaine fo2me map bs 
02 reuoke d, becauſethe Pzclates oz ſon 
onely did b:eakethe fozme, and it is they 
ſwered, that it map not, foꝛ that the dad 
Pꝛelate onelpought not ts hurt the Ch 
and ik thoſe woꝛds (vnder a manner) bel 
ſtod ofa gift vpon condition as they (4 
bee, then the laid ſolutton holdeth not i 
realme neither in law no2 conſcience. D. 
is tben the law of England if a man en 
an Abbote by deed indented, vpon con 
that if the Abbote pap not the F coffo: a; 
ſumme of money at ſuch a day, that t 
ſball belawfull to the feoffoꝛ to re- enter, 
that daypthe Abbotefaileth ot his payment 
the Feoffoz lawfully re-enter and put 
Abbote ? 

S. Pea verily, foꝛ he had no right to the 
but by the gitt ot the F eoffour ,and his gi 
conditionali, and therefoze if the conditi 
bꝛoken, it is la wfull by the law of Engl 
the fcoffo2 to rienter, and to take his land 
8 to hold it as in his firſt eſtate: by which 
tr atterthe lawes of the realme, be dil 
the firſt liuerx of ſeiſin, and ali the meln 
done bet tween the firſt feoffement and the! 
try: and it fo:ccth little in the Lab, in! 
the default be that the condition was 18 
fozmcd, whether in the Ibbote oz in his (! 
oꝛ in both, oꝛ in any other perſon whati 
he be, except it be in the feoffoz himſelle. 
it is great dtuerũity between a cleare gift 
to an bbot without condition, and wit! 
ma de With condition: fo when it is mad 
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dition, the act of the Abbote onely ail 
the common ſaw dicherit the houſe, but 
n very kew caſes: but pet vpon diuers 
gthe ſufferance of the Abbote onely map 
it the houſe, as by his ceaſſer, oz bp le⸗ 
of a croſſe vpon a houſe againſt the ſta⸗ 
ereot made in which caſe the houſe there⸗ 
11 lee(e the land, and ſome lay that by the 
on law vpon his diſclatimer in auoboꝛie, 
t of right of diſclaimer lpeth, but ik the gift 
m condition, it ſtandeth neither with 
12 conſcience, that the Abbote ſhould haue 
oꝛt perfect 02 ſure eſtate than was giuen 
im: and therekoze as the ſatd eſtate was 
to the houſe vpon condition, ſo that eſtate 
tauopded foꝛ not perkozming of the con⸗ 
And J thinke verilp that this 7 haue 
to be hol den in this realme, both in the 
ind conſcience, and that the decrees of 
hurch to thesontrary , bind not in this 
But if the Lands be giuen fo an Abbot, 
his Conent, to the intent ta finda lampe, 
ue certatne almes to pe men, though 
nt be not in thole caſestulfilled, pet the 
,no2 his heire map not re enter: foꝛ he 
d no re- entry by expꝛeſſe woꝛds, ne in 
ds, when hee laid, to the intent to and 
de, 02 to gtuealmes, ec. is impiyed no 
ne the feoffoꝛʒ, noꝛ his heixes ſhali haue 
Kdy in luch caſes, vnle ſſe it be within 
eofthe ſtatute of Weſtminſt. the ſecond, 
eth the Ceſſavit de Cantaria. 


22 J Whes 


J Whether a covenant made upon a gift 
Church, that it ſhall not beealieneg, 


bee good, 


Cap. 35. 


TN the ſaid ſumme, called ſumma Roſe! 
Lfaid title Alicnario, the 13. article, 1s; 
_ this queſtion, whether a couenant mad 
a gift to the Church: that it (hal not be al 
be god. And the lame queſtion ts moneda 


in the ſatd ſumma called Roſella, tn thi 


Conditio the firſt article, and in ſumma Ay 
in the title Donatio prima, the 5 1. C 52. an 


E th' intent ofthe queſtion there, is whether 


withſtanding that the condition be gadt! 
alienations, whether that pet it be god 
ſtraine alienations foz the redemption of 
that be in captiuitp under the Jufidels, 
the greater aduantage of the houſc:⁊ thou 
better opinion be there, that thecaditionn 


be bzoken fo2 redẽption ofthem that ben 


tiuitp, yet it is in manner a whole opinie 
it map be ſold foꝛ the greater aduantage 
houſe : fo: it is ſaid there that it map not 
ken, but that the intent of rhe giuer was 1 
theretoꝛe thep call the condition that pj 
teth it to be ſold,conditio turpis, that is to 
vile condition , wherefoze chey regard | 
but verily as I take it, if a condition in 
ſtraine any maner of alienation, thenit f 
well reſtraine Flienations fo2 the two 
befo:e rehearſed, asfoz any other cauſe⸗ 


| though ine thinketh that the condition N 


( 


d 
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laws of the Bealme, that vpon gifts 
Church reſtraineth alienattions, ver J 
uch one reaſon that is made to the cons 
that is this ; There is a clæte ground in 
vy that if a feoffement be made to a com- 
erlon in kee, vpon condittont hat theifeffce 
ot alien to no man, that condition is void, 
it iscontrarp to the eſtate of a fee im: 
bind him that hath the eſtate, that het 
not alien ik he liſt: and ſome ſap that an 
that hath land to him and to his ſucceſ= 
ith as high and as perkect a tet mie as 
Lap⸗man that hath Landto him and to 
res, and therefoze they (ap; that it is as 
tainſt the La wet the Realme to pꝛoht. 
it the Abbot ſhall not alten, as it is to 
tea Lapman thereot: and though it de 
true as they ſap, as to the highneſſe of 
te, pet me thinketh there ts a great di⸗ 
betwerne the caſes concerning their a⸗ 
ns : fo2 when lands be giuen in fee wm⸗ 
common perkon, the tntont of the Law 
the feoffee (hal haue power to alien, and 
alien, it ts not againſt the intent ef the 
e pet againſt the intent ofthe ke ffoꝛ: but 
lands be giuen to an Jbbot and to his 
lloꝛs, the intent of the la wis, and alſo of 
er (as it is to pꝛeſume) that it ſhowld 
inthe houſe'fo2 euer, and therefoze it 
dMortmain, that is to ſa p, a dead hand, 
lalth that it (hall abide there al way as 
dead to the Houſe. Ind therekoze as 7 
the law will ſuffer that condition to be 
at is ma de to reſtratne that ſuch Mor 


Q 3 main 
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main ſhould not be aliened, and that petit 
ꝓꝛohibite the fame condition to be made 4 
a-feoffcment made in fee Ampleto a mana 


his heires: fo: that itz the moſt high, the 
tree, andthe moſt pure eſtate that is in the 


But the Law ſuffercth ſuch a condition! 
made bpon a gitt in taile, becauſe the On 


pꝛiohibiteth that no altenation ſhould be 
thereof. Andthen, as the Lawſuffcreth ; 


condition bpon gift in Mortmain, that! 


ſap, that it ſhall not be aliened, to be god: 


it fudgeth the condition alſo acco2ding ty 
1802s, that is to ſap, if the condition by 


nerall that they ſball alien to no man, a 
ca ſe is, that it ſhali be taken generally acco! 
to the wo2ds, and it ſhall not be taken, thi 
intent of the giuer was other wiſe than he 
pꝛelledin his gift: though percaſe ik he 
aliue himſelfe , and the queſtion were 
bim whether he would be contented it | 
be aliened fo2 the ſaid two caſes oz nd 
would ſay pe, but when he is dead no mas 
authoꝛity to interpꝛet Hts gitt other wi 
the ia ſuffreth, noꝛ other wiſe thantbet 
of the gift be. Ind if the conditton bel 
that is to ſap, that the land (hall not be 4! 
to ſuch a man, oꝛ ſuch a man, then the co 
tail be taken accoꝛding to the woꝛds. all 
they map be aliened as foꝛ that condition 
npother, but to them to whom it is fl 
pꝛohibited that the land ſhould not bee al 


fo. And it the Lands inthat caſe be allt 
one that is not excepted in the condition 
max alien the land to him that is irt & 


t 
e 
0 
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ont breaking of the condition, fox conditi⸗ 
«taken ſtrictly in the law and without e⸗ 
And thus me thinketh, that becauſe the 
ondition is generall, and reſtraineth all a- 
tons , that it map not ber aliened neither 
e law of the Realme, ne pet by conſcience, 
oe fo the ſaid two cauſes, than it map 
np other cauſe 2 and thiscaſe muſt of ne⸗ 
p bee iudged after the rules and grounds 
Law of the Realme, and after no other 
as me leemeth, 


che Patton preſent not within 6, moneths, 
who fhall preſent. 


Cap. 36. 


the lame ſum, called Summa Roſella, in the 
eBenehicium,in principio, it is aſked, i the 
on pꝛeſent not within ſtx moneths, who 
preſent, and within what time the pꝛe⸗ 
ent mulk be made. And it is anſwered 
that ik the Patron pꝛeſent not within ix 
hs, that the Chapter ſha!l haue fire 
ths to p2eſent, andif the Chapter pꝛeſent 
thin x moneths, that then the Biſhop 
haue other fix moneths: Ind it he be neg= 
t then the Metropolitan ſhall haut other 
oneths, and if pꝛeſent not, then the pꝛe⸗ 
ent is deuolte to the Patriarke And if 
9ctropolitan haue no ſuperiour bndcr the 
t, then the pꝛelentment is deuolte to t he 

DN 4 Pope 
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Pox And (o, c it is ſaid there, the Archbit 
Gail ſupply tho negli e nce of the Biche, if 
be not exempt, and it he be exempt, the pefe 
ment immediately ſhall fall bpen the Big, 
the Hope. Ind as J ſuppole theſe diucrſ 
hold not inthe la wes of the realme, Do, Th 
A pzapthee ſhew me who ſhall pꝛeſent by 
Lawesofthe realme, ik the patron do not 
ſent within 6. moneths ? Stu. Then fo: del 
of the patron the biſhop ſhall pꝛeſent, unleſſe 
King be patron, and if the Biſhop pꝛelent 
within Axe moneths, then the Metropol 
ſhall p:eſeut, whether the Biſhop be exemgt 
not. And ik the Metropolitan pꝛeſent not wil 
the time limited by the Law, then there b. 
uers opinions who thall pꝛeſent, foz ſome 
the Pope ſhall pꝛeſene, as tt is ſaid befoe, 
ſome lap the King hail pꝛeſent. 

D. @hat reaſon make thep that ſapthet 
tould pꝛeſent in that caſe 2 St. This ist 
reaſon, theꝝ ſapthat the King is patron p 
mount of all the benefices within the Bea 
And they lap farther, that the King and 
pꝛogenitozs Kings of England, withoutt 
of minde, haue had authozitp to determine 
right of patronages in this Bealme in 
ene Courts, and are bound to ſee: their 5 
iects haue right in that behalfe within 
Bealme, and that in that caſe from him lxet 
appeale. And then they ſap, that it the P0! 
thts caſe ſhould pꝛeſent, that then the 
ſhonid not onelp tele his Patronagt 
mount, but alſo that he ſhould not ſonetii 
able to doe right to his Subteds. , 
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In what caſe were that 2 S. It is iu this 
The Law efthe Beaim is, that ifa bee 
ce tal void, then the pat ron ſbalpzeſent with · 
- moneths, and if he doe not, that then the 
dinarp Hall p;eſent, but pet the Law is 
zer tn this cale, that iithe Patron pꝛeſent 
de the Oꝛdinarꝝ put in his Clerke, that 
the Patron ok right ſhall eniop his pꝛe⸗ 
ment, and ſo it is though the time ſhould 
latter to the Metropolitan, oz to the Pope, 
if the preſentment (houl® fall to the Pope, 
though the à duo wfon abode ſtill void, ſo 
t the Patron might of right pꝛeſent, pet 
Patron ſhould net know to whom bee 
ud preſent , unlefle hee ſhould goe to the 
ope, and ſo hee ſhould fatle of right within 
Bealme. Ind if percaſe her went to the 
pe, and pꝛeſented an able Clerke vnto Him; 
d yet his Clerke were refuſed and another 
t in at the collation of the Pope, oꝛ at the 
elentment of a Granger, pet the Mateon 
ud haue no remedy foz the wong within 
t Kealmne, foz the Jncumbent might abide 
ll out of the Realme. And therefoze thelaw _ 
il luffer no Title in this caſe to falits the 
)0pe. And thep lap, that foz a like reaſonit 
that the Lawof the Realme will not allow 
| cxcommnegement that is certified into the 
ings Tourt bnder-the Popcs Bulls: Foz 
the party offered ſufficient amends, and yet 
u!dnot obtaine his letters of abſslutisn, the 
ing could not. know to whom to write fo 
letters of Abſolution, and the partp could 
t haue right, and that the Law will 5 ne 
ä le 
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wiſe fuffer, Doct. The Patron in thattaſe m 
pꝛeſent to the Oꝛdinar pas long as the Chun 
is void, and it the D2dinarp accept him not, f 
Patron map haue his remedp againſt } 
within thts Realm. But if the Dope will; 
in an Incumbent befoze the Patron p2zeſent, 
tt reaſon that he haue the pꝛeſentment, as 1 
ſemeth befozethe King. 5. When the On 
nary hath ſurceſſed his time, Hee hath loſt 
power as to that pꝛeſentment, ſpecially if? 
collation bee deuolte to the Bope. And 
when the pꝛeſentment is in the Metropolt 
he ſhall put in the Clerke himſelfe, and nott 
D2dinarp : and ſo there is no default in t! 
Oꝛdinarp, though he p2cfent not the Clerk 
the Patron, ifhis time be paſt, and ſo there ly 
no remedy againſt him fo: the Patron. 

D. Though the Incumbent abide fliilout 
the realm, pet map a Quare impedir Iye agalt 
him within the Realm: and ik the Jncumb 
make default vpon the diſtreſſe, and app! 
not to ſhew his title, then the Patron (ſhall ha 
a wꝛit to the Biſhop atcoꝛding to the Statu 
and fo he is not without remedp. 

S. But inthis caſe he cannot be ſummon 
attached, no: diftratned , within the Realm 
D. He map be ſummoned by the Church, a8! 
tenant map in a &tzit of right of Aduow! 
St. There the aduowſon is in demand, and hee 
the pzeſentment is onely in debate: and ſo] 
cannot bee ſummoned bp the Church hers! 
moꝛe than if it were in a w2it of Annuity, il 
there the common returne ts, quod Cleric! 


beneficiatus , non habens laicum feod vbi pa 
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1moneri- Ind though he might bee ſummo= 
in the Church, pet he might neither be at⸗ 
hed noꝛ diſtratned there, and ſo the Patron 
uid be without remedy. D. And if he were 
thout reme dy. he ſhould pet be in as good 
eas he ſhould be ik the King (ſhould pꝛelent: 
if the title ſhould be giuen to the King, the 
tron had loſt his pzeſentmentclearly foz the 
e, though the Church abide ſtiil vopd. Fo: 


haue heard ſap that in ſuch pꝛeſentments 


time aftex the Law of the Realme runneth 
tothe King, Sr. That is true, but there the 
tlentment ſhould be taken from him bp right 
d by ihe Law, and here it (ould bee taken 
m him againſt the Law, and there as the 
19 could not help him, and that the la be will 
otſuffer. Do Pet me thinketh al way that the 
tle of the Laps in ſuch caſe is giuen by the 
i ofthe Church, e not by the tempoꝛall law, 
ndtherfoze it koꝛceth but little what the tempo= 
llaw will in it, as me ſ&meth. S. In ſuch 
untries where the Pope hath power to deter⸗ 
ine the right of tempoꝛali things, J thinke it 
as thou laiſt, but in thig Realme it is not ſo. 
ndthe right or pꝛelentmẽ̃t is a tempozai thing, 
nda tempoꝛall tnheritance,@therfoze I think 
belongeth to the Kings law to determine, and 
lo to make Laws who (hall pzeſent after 6. 
oneths as well as befoze, ſo that the title of 
taminatton of ability oz nonabilitp bee net 
hereby taken fromthe Oꝛdinarp. Pudinlikc= 
ſe it is of auoidance of bencfices,that is to 
ap, then it ſhall be iudged bythe Kings Laws 
den a benefice Gall be laid void, aud when rot, 
| | ” And 
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and not by the law ot the Church, as whey 
parſon is made a Biſhop, oz accepteth anotly 
benefice witheut a Licence, oz refigneth, oz 
depꝛiued, in theſe caſes the common la ſail 
that the bene llce is vold, and ſo they ſhould 
thougha law were made bythe Church tot 
contratp: and ſo it the Pope ſhould haue 
title in this caſe to pꝛeſeut, it ſhould be dyn 
Law ofthe Realme. And J haue not ſcn: 
heard that the lam of the Realme hath gin 
anptitle tothe Pope to determine anp temps: 
tall thing that map be lawfullp determined 
the Ktngs Court. D. It ſeemeth bythat reaſy 
that thou haſt made now, that thou pteferref 
the Kings autho2ity in pꝛeſentments befo 
the Bopes, e that me thinketh ſhould not ſa! 
with the law of God, ith the Pope is the Ui 
car generall bnder God. Stu. That J haue ſai 
pꝛoueth not, t hat foꝛ the higbeſt p2efermenti 
pꝛefentments he is to haue authozitp to ex- 
mine the ability of the Parſon that is p:eſen: 
ted:fo2 ik the pꝛeſenter be able, it ſuficeth tothe 
diſcharge of the Oꝛdinary, by whomſoeuer h 
be pꝛeſented, and that authoꝛitę is not deni 
by the lawof the Realme to belong atway t 
the ſpirituail iuriſdiction: but my meaning it 
that as to the right of pzeſentments, and to de 
termine who ought to pꝛeſent, and who 10 
and at what time, and when the Church ſbal 
be iudged to be void, and when not, belong tot! 
King and to bis la wes: koꝛ elſe it were a thi 
in vaine foz himto hold plee of Aduowſons, 0 
to determine the right of patronage in his own! 
tourts, and not ta haue authoꝛitp to deter 


wn 
mim 
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« right thereof, and thoſe clatmes ſeemeth not 
te againſt the Law of God. And ſo me le- 
eth in this caſe the pzeſentment is giuen the 
ng. D. And ik the Ring Houid haue right to 


«ſent, then might the Church happen to con- 


nue void fo euet, foꝛ as oc haue ſaid befoze, 
time runneth to rhe King in luch pꝛeſent⸗ 
ent. St. It anp ſuch caſe happen, it the King 
elent not, then map the D2dinarylet in a de- 
ty to lerue the cure, as he map do when neg⸗ 
nence is in other Patrons that may pꝛeſent 
nd do not and allo it cannot be thoughtthat the 
ing which haththe rule and gouernance over 
e people, not onely of their bodies, vut alſo of 
tir ſoules, will hurt his conſctence, and ſuffer 
benefice continually to ſtand without a Cuz 
tino moze than he doth in Aduowſons that 
of his owne pꝛelentment. 


Whether the preſentment and collat ion of 
benelices and dignit ies, voiding at Rome, 
be longeth oncly to rhe Pope. 


Cap. 37. 


Athe ſame lum, called Summa Roſella, in the 
title Bene ficium primum, in the 13. article, It 
ladthat benefices,dignities, and parſonages, 
ding in the court ot Rome may not be giuen 
thy the Pope: andlike wiſe of the Popes ſer= 
ts and okother that come and goe from the 
burt, ik they die in places nigh tothe Court 
in two dapes tourney, all theſe belong to 
Pope: but ik the Pepe p2elent not with⸗ 
in 


The 37. Chapter: 
in a month, then after the moneththep ts wi 
it belongeth to pꝛeſent, map pꝛeſent by the 
ſelucs onely.oꝛ bp their vicar generallif they 
in far parts: and theſe ſaptngs hold not in t 
law of the Realme. Do. Mhat ts the cauſet 
they hold not in this realm, as well as inal , 
ther realmes? One caule is this: The ki 
in this realme accozding to the ancient right 
his Crown,of all his aduowſonsthat be of 
patronage ought to pꝛeſent. Ind in likem 
other Datrons of benefices ok their pzeſen 
ment and the pleas of the right of pꝛeſentmen 
of benefices within this Realme, belong to th 
Ktng and hiscrowne. And thele titles cann 
bee takenfrom the King and his ſubtes, u 
by their aſſent, and the law that is made then 
into put away the title, bindeth not in thi 
rcalme, And ouer that, befoꝛe the ſtatute oki 
E. 3. there was a great inconuenience and mil 
chiete, by rcaſon of diuers pꝛouiſions and reſe 
uations, that the M ope made to the benefic 
ofthis Rralme, contrarp to the old right 
the Ring and other patrons of this Nealmt, 
well to the AIrchbiſhopꝛicks, WBithopzicks 
Deanries and Fbbtes, asto other dignitiesan 
benefices of the Church: Andmanptimesall 
enstherebp had benefices within the Bean 
that baderſtod not the Engliſh tongue, lo th 
thepcould not counlatle ne comfoze the peo 
when nerd required, and by that occaſlon gre 
riches was conueped out of the Realm: when 
foe to auoid ſuch inconuenience, it was 020i 
ned by the ſaid ſtatute, that all patrons as W 


ſpiritnall as tempoxali hould haue the pur 
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ents freely: & in cale thecollation oꝛ pꝛouiſſon 
ere ma de by the Pope in diſturbance of any 
pyirituall Pat ron, that then koꝛ that time the 
ing ſhould haue the pꝛelentment, & ik it were 
diſturbance of any lap Patron, that then if 
e Patron pꝛeſented not within the halfe pear 
ter ſuch voidance, no2 the Btthop ok the place 
ithin a moneth after the halte pear: that then 
e Bing ſhould haue alſothe pꝛeſentment, and 
atthe king ſhould haue the pꝛolits of the be⸗ 
fices ſo occupted by pꝛouiſion except Abbies 
di5:toztes, a other houſes thar haue colledge 
dcouent, e there the colledge F couent to haue 
pꝛofits:and becauſe the ſtatute is general, 
d excepteth no ſuch benefices as ſhall void in 
ge Court of Rome, oz in ſuch other place as 
0: appeareth, there foꝛe thep be taken to be 
Ithin the ypꝛouiſton of the laid eſtatute alwellt 
the bene fices that vord within the Realme: 
dall pꝛouiſoꝛs & exccutoꝛs of the ſatd collati⸗ 
5d pꝛoutfions, all their atturnics, notaries, 
amtatners,thal be out otthe pꝛotectton ofthe 
ng, a (al haue like puniſhment as they ſhould 
ue foꝛ executing of benefices vopding with⸗ 
he realm. D. But J cannot ſee how the ſaid 
itute map ſtand with conſcience, that ſo karre 
Irainedthe Pope of his liberty, which as 
e ſeemeth Hee ought in this cale of right to 
ue. St. Becauſe (as I ſuppoſe) that patrons 
ght of right to haue their pꝛeſentments, vn 
luch manner as they clatme them in this 
me, as J haue ſaid befoꝛe, and as in the 26. 
aptcr ot this Bok appeareth moe at large: 
dalſofozaſmuch as it appearerh — 
that 
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that great inconuenience followed vpon 
ſaid pꝛouiſions, and that the ſaid eſtatute n 
made to auoid the ſame, whteb ſich that ti 
bath beene ſuffered by the Pope, and hath be 
alway Vvſed in this realme without reſiſtan 
that the ſaid eſtatute ſhould theretoꝛe ſtand y 
god conſcience. 


Tf a houſe by chance fall vpon a horſerhy 
is borroyved, who ſhall bearc 
the lofle, 


Cap. 38. 


192 the ſaid lumme called Summa Roſellz, 

the titie Caſus fortuitus, in the beginning 
put this caſe. It a man lend another a hoi 
which is called there Depoſitum, and a houle 
chancefallethvpon the hoꝛzſe, whether in t| 
caſe hee ſhall anſwerefoz the hozſe ? Andi 
anſwered there, that ik the houſe were like 
tall, chat then it cannot be taken as a chance, 
as the default of him that had the hoꝛſe dell 
red to him: But if the houſe were ſtrong / and 
dane and by common pꝛeſumption in 
danger of falling , but that it fell by ſodal 


tempeſt, oꝛ ſuch other caſualty , that thei 
(all betaken as a chance, and he that hal 
ke ping ofthe ho:ſe hal be diſcharged; the 
this diuerfity agreeth with the Lawes oft 
Healme, pet foz the moze plainer veclarat 
thereof,and fo: the moꝛe like caſes and chan 


that map happen to goods, that a man) 
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ker ping that be not his own, J ſhall add 
e moꝛe thereto, that ſhalbe ſom what neceſ- 
as mee thinbeth te the ozdering of conſci⸗ 
Firſt a man map haue of another by way 
eo: bozrowing, monsop, co2ne, wine, and 
other things, where rhe ſame thing cannot 
iuere d ik it be occupied, but another thing 
e nature and uke value mul} bee deliuered 
, t ſuch things he that they be lent to, map 
ce of the lone ble as his owne. Andthere= 
fthep periſh, it is at his teopar die, t᷑ this 
ſt pꝛoperly called a lone. Alſo a man map 
to another a hozſe, an oxe, a cart, oꝛ ſuch o. 
hings that map be deltuered againe, and 
by fozce of that lone map be bledand occu⸗ 
reaſonably in ſuch manner asthep were 
wed f02,02 as it wwagagreed in the time of 
ne that they ſhould be occupped, & it luch 
s be occupied other wiſe than accoꝛding to 
tent of the lone, in that occupation thep 
M in what wiſe ſoeuer they perich, ſo it be 
default of the owner, He that bozrowed 
hall be charged therwith in law a conſci⸗ 
tif he that bozrowed them occupp the in 
anner as they were lent koꝛ, e in that oc⸗ 
lon they periſh in default of him that they 
lent to, then he ſhall aunſwere foꝛ them: 
they periſh not through his default, then 
at ometh them (hall beare the loſſe. Aiſo 
in haue gods ts keepe to a certaine dap, 
ertaine recompence foꝛ the keeping, hep 
landchargedoꝛ not charge d, after as dee 
0: not default ſhall bee in him as befoze 


teth , and ſo tt is if hee haus nothing 
WE 3 fox 
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fo: the keeping, but if Hee haue fozthe key 
e make a pꝛomiſe fo: the time of the delin 

redeliuer them ſafe at his peril, then be hy 
charged with all chances that map fail. x 
her make that pꝛomiſe s haue nothing fo; 

ing I think hee is bound to no ſuch calm 
but that bee wiltull & his o bone dekault, fu 
is a nude, oꝛ a naked pꝛomiſe, whereuyen 
ſuppoſe no action lieth. Alſo tf a man find 

of another. tt they bee after Hurt oꝛ loft u 
ful negitgence,hee ſhal be charged tothe oy 
but itthey be loſt bp other caſualtp, as itth 
la ped in a houſe that by chaunce is burne 
be deliner them to another to keep that run 
a wap with them, I think bebe diſcharge! 
theſe diuer ſittes hold moſt c pᷣmonly ven 
ges, 02 Lohere a man hireth geods ot hien 
boꝛ to a certain dapfoꝛ certain monp:and 

other diuerſities bee in the law of the Be: 
what ſhal bee to the ieopardy ot the one, #! 
of the other, which J will not ſpeak oft 
time: And by this it map appeare thatit 
monlp holdẽ in the laws of England if a( 
moncarrier go bp the wales that be dang! 
fo: robbing, oꝛ dꝛiue bp night, 02 in other 
ue ntent time, and be robbed, oz ik he ouerche 
hoꝛſe, whereby hee falleth into the wattt 

ther wiſe, fo chat the ſtuſte is hurt oz im 

that he ſhall ſtand charged f62 his mit 
nour, andithe would percaſe refuſe te 
it, vnleſſe pꝛomiſe were made bnto himt 

Hall not be charged foꝛ no miſdemeanom 

ſhould be in him, the pꝛomiſe were bold 


it —_ agaiuſt reaſon æ againſt god ma 


FY 
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dis it is inall'other caſes like. And all theſe 
uerſities be granted by ſecundarx concluſions 
inedbpon the Law of reaſon, without anp 
ture ma de in that behalfe. Ind peraduẽture 
ys, and the concluſions therein, be the moze 
zin the moꝛe open. Foz ifanp ſtatute were 
ade therein, It hink berilp modoubts Eque= 
ns would riſe vpon the Statute, than doth 
w when thep be onelp argued & iudged after 
common law, 


[fa Prieſt have won much goods by ſay ing 
of Mafle, whether he may give thoſe goods 
or make a will of them. 


Cap. 39. 


2 the ſaid ſum called Summa Roſella in the 
tle Clericus quartus the third article, is aſ⸗ 
this queſtion  Jfa pꝛieſt haue won much 
s by laying of maſſe, whether he map gine 
e gods, oꝛ make a will of them? wohereto it 
unſwered there, that he map giue them, oz 
ke a will ef them, ſpecially when a man be - 
ths mon y koꝛ to haue Maſſes ſaidfo2 him:x 
like Law is ot ſuch things as a clerk win⸗ 
y bythe reaſon of an office: P oꝛit is ſapd 
e, that ſuch things come to Him by reaſon 
s own perl: which ſapings J think accozd 
hthe law of the realm. But foꝛaſmuch asin 
ſud article and in diners other places of the 
dchapter, e in diuers other chapters of the 
Summe, is put great diuerſiiy between 
gods, as a ClerkeHath by reaſon of his 
2 Thurch 
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church, and ſuch gods as hee hath by reaſyy 
hispcrſon, and that he muſt difpoſe ſuch g 
as hee hath by reaſon ot᷑ his church in ſuch; 
ner as is appointed by the law of the Chun 
ſothat he may not diſpoſe them ſo liberally, 
he maythe godsthat come bp real d of his 
perſon, therefoꝛze I ſhall alittle touch what! 
rituali men map doe with their gods after 
law of the Bealme. 
Firſt a Biſhop, of ſuch gods as hee hathy 
the Deane and Chapter, he map neither n 
git noꝛ bequeſt, but of ſuch gods as hee h 
of his own by reaſon of his church, oꝛ of the 
of his aunceſtoꝛs 02 ofany other, oꝛ of his 
trimonp. her may both make gikts and bequ 
lawtullp. Ind an Abbot of the gods of 
Church map wake a giſt, and that gift is; 
as tothe Law: But what it is in conſcin 
that is after the cauſe and intent and qual 
ofthe gift, fo2 if it be ſo much that it non 
hurteththe houſe oz the conent, 02 if he gin 
Wwapthe bokes, oz thechaltces, oꝛ ſuch & 
things as belongto the ſeruice of God, het 
deth in confcience, and pet hee is not punih 
in the La bo, ne pet by Subpena after ſomen 
ne in none other wiſe but by the Law f 
church as a waſter ofthe gods of his m 
ſterie. But neuertheleſſe J will nor fully 
that opinion, as tothat that belsngerh ne 
riipto the ſeruice ot God, whether any ret 
Ipe againſt him oꝛ not, but remit it to then 
ment ofother. Ind of a Deane & Chapter, 
a Maſter # bꝛethꝛen of gods that they I! 
themlelues, & alſo of gods that they hat 


The 39. Chapter. 131 


Chapter a bꝛethꝛen, the ſame diuer lity hol · 
as appeareth befozeof a Biſhop and the 
mne 4 Chapter, except that in a caſe of a 
der a bꝛethꝛen the gods ſhall be 02dered as 
be aſſigned by the foundation, Ind mozeo= 
ofa P arſon of a Church, Vicar and Chantry 
1,0: ſuch other, al ſuch gods as thep haue, 
tl ſuch as the y haue by reaſon of the Har⸗ 
ge, Uicarage, oꝛ Chauntrie as that they 
by reaſon oktheir owne perſon, they may 
fully giue and bequeath where thep will af- 
hecommon law: And ifthey diſpoſe pare 
ng the pariſhioners, E part to the building 
hurches, 02 giue part to the O2dinarie,o2 
me men, 02 in luch other manner, IS it ts 
inted by the la w of the church, they offeny 
therein vnlelle thepthink themſelnes boñ⸗ 
thereto by duty, a by authozitpof the Law 
e church, not tegar ding the Kings Las, 
fthep do lo, it ler meththey rellſtthe Oꝛdi⸗ 
s of God, which hath giuẽ power to pꝛin⸗ 
omake la wes; but there as the Pope hath 
aignty in tempoꝛali things, as her hath in 
ituali things, there ſome ſa that the gods 
its mull in conlotence be viſpoſed as ts 
ained in the ſaid ſumme, but that holdeth 
in this Realme: foꝛ the gods of ſpiritual! 
be tempoꝛali in whatmanner loeuer they 
ttothem, muſt be oꝛdered after the tem⸗ 
law as the gods of the tempoꝛall men 
tbe. Ho wbeit ik there were a flatute made 
is caſe of like effect in many points, as the 
of the Church is, J thtnke it were a right 
and a pꝛofitable Statute, 
| KR 3 Why 
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Who ſhall ſucce&dea Clerke that dycth 


inteſtate, 
Cap. 40. 


N the laid ſum called Roſella in the Chayt 

Clericus quartus the 7. Article, is aſkedrh 
que ſtion, who ſhall ſucceed to a Clerk th 
dyeth inteſtat, + it is aunſwered, that in got 
gotten bp realon of the church, the church ti 
ſucceed. But in other gods his kinſmen 1 
ſucceed after the oꝛder ofthe lab, and if then 
no kinſman, then the church wall ſucced. 2 
it is laid further, that gods gdtten by a C1 
non ſeculer bp reaſon of his church o: pꝛebe 
ſhali not goeto his ſucceſſoꝛ in the pꝛebend, 
tothe Chapter. But where one that is bc 
ficedis not ofthe congregation, but he hat! 
benefice clearly ſeparate, as if he be a patin 
a pariſh Church, oꝛ is a pꝛeſtdent, oꝛ an Art 
deacon not bene ficed by the Chapter, then! 
gods gotten by res ſon of his benefice, ſhall! 
to his luccefioz,t notts the Chapter, and" 
of theſe ſapings hold place in the laws of E 
land. D. What is then the Law, if a Pars! 
a Church, oz a Uticar in the Country dye 
teſtate, oꝛ it a Canon ſecnler be alſo af 
ſon and haue gads by reaſon thereof, and? 
by a P:ebend that he hath in a' Cathe! 
Church, a ye dye inteſtate, who ſhall haue 
gods? S. At the common Lay the Odin 
in all theſecaſes mapa dmintſter the gods. 


after he muſt commit Jdminiſtratton 1 
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faithfull friends or him that is dead inte⸗ 
that will deflre it, as he is bound to doe 
:lapmT that haue gods die inteſtate, Ind 
man deflireto haue adminitrarton, then 
O:dinarp may adminiſter, t ſee the debts 
d, and hee mu ſt beware that he pap the 
s in luch oꝛder as is appointed in the 
on Law: fo2 if he pap debts bpon m 
ontracts befozean Obligation, he ſhall be 
elled topaythe debt bpon the obligation 
owne gods, ifthere be no gods ſuffi⸗ 
o him that died inteſtat, andthoughit be 
in luch cale that the Oꝛdinarp map pap 

d and pound like, that is, to appoꝛtion the 
3 among the debtozs after his diſcretion, 
the rigoꝛ of the common Law, he might 
arged to himthat can firfl haue bis tudge= 
t againſt him. Ind kurthermoꝛe by that is 
afoze in the laſt Chapter it appcareth that 
Biſhop that Hath gods of his patrimony, 
Haſter ofa Colledce,oz a Dean ot gods, 
they haue of their ovone oneip to them⸗ 
s dye inteſtate, that the Oꝛdinarp ſhall 
nit adminiſtration thereof, as befo:e aps 
th. and ifthcyp make Executoꝛs, then the 
t925 halt haue the miniſtration thereof: 
[the hetres noz the kinſmen bpthat reaſon 
that they be heires oꝛ of kin to him that 
ceaſed, ſhall haue no medling with his 
s, except it be by cuſtome ot ſome countries 
ethe heir es hal haue their lones oꝛ where 
lden (the debts & legacies pate d) (Hall 
a reaſonable part of the gods after the 
me of the countrie. 
B 4 J if 
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J Ifa man be outlawed of felony, or be attat 
ted for murder er felony, or that is an Af. 
ciſmus, may be {laine by every 
ſtranger. 


Cap. 41. 


T appeareth inthis ſaid lum called Sun 
Angelica iu the a. Chap. in the title of 4 
mus the 2. Paragrafe, that he is an Aſciſ 
that will lap men foz money at the inſtan 
every manthat will mone Him to it, and (4 
a man may lawfullp be flaine, not onelyt 
Judge, but by euerp pꝛiuate perſon, But 
id there in the 4. paragrafe, that he muſt 
be iudged by the laß as an Acciſmus ere het 
be flaine, oꝛ his gods ſeiſed. Ind it is ſatd 
ther there in the 2. paragrafe, that alſoiu! 
ſeience ſuch an Aſciſmus map be Aaineifit 
done though a zeale ot᷑ iuſtice, and ciſe not, 
not the Law ofthe realme likewiſe of men 
la wed,abiured; oꝛ tudged fo felony 2 
St. In the law of the realme there is no 
Aab. that a man ſhall bee iudged as an 4 
mus, neit a man be in full purpoſe foꝛ a cet 
ſumme of monep that he hath receiued, t0 
a man, yet it is nofelony, ne murder in the 
till he hath done the act: koꝛ intent of felony 
murderis not puniſhable by the common x 
ofthe Bealme, though it be deadly nne n 
God, but in Treaſono2 in ſome other pat! 
lar caſes by ſtatute tbat intent map be vu 
ed. And though a man in ſuch a caſe kills 
foz mone : yet it ſhall not be admitted! 
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is an Aſciſmus, F02 as it is ſaid befoze, 
tis no ſuch terme ol Aſciſmus in the Law 
e Bealme, but he (hall in luch caſe be arrat- 
vron the murther. Ind ik he conke ſle it oz 
dthat he is not guilt p, is found gutt by 
men, he ſhall haue tudgement of life, and of 
nber, and (hall fozfett his lands and gods. 
dlike law is of an Appeale bꝛought of the 
der, if hee ſtand dumbe and will not an⸗ 
te to the murder, hee (hall be attainted of 
mur der and ſhall foꝛ keit lite, lands c gods: 
t if he be arraigned of the murder bpon an 
dictment at the Kings ſuit, and therenpon 
ndeth dumbe and will not anſ were, there he 
U not be attainted ofthe mur der, but he ſhall 
xe paine foꝛt and dure, that is to ſay, hee hall 
pꝛeſled ta death, and he ſhallthere foꝛzkeit his 
s, and not his lands. But in none of theſe 
es (that is to ſap) though a man bee Out⸗ 
ped foz murder oꝛ felonp, oꝛ be abiured, o: 
it bee bee otherwiſe attainted : pet it is not 
ptuilfo: any man to murther him, oz ffap 
n, neto put him in ex:cution but by authoꝛi⸗ 
ofthe Kings Lawes. Jnſ{omanch that if a 
in be adiudged to haue paine fot and dure, 
dthe Officer becheadeth him, oz ou the con⸗ 
riwile putteth him to papne koꝛt and dure, 
here he ſhould behead him, hee offendeth the 
v. Ind ik an Officer which hath authozitpto 
ta man to death, may not put him to death 
taccozding tothe tudgement, then mee thin= 
h it Gould follow that moze Cronger a 
aunger map not put ſuch a man to death of 
zone authozitp without commarh pune 
0 
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ofthe Law. But if the iudgement . 
ſhalbe hanged in chaines, a the officer hang 
him in other things and not in chaines, In u 
pole he is not guilty ot his death: But ſq 
ſaphe ſhal there make a fine to the king, becu 
he hath not followed the woꝛds ofthe tudy 
ment. 

Alſo ic a man that is no officer would aty 
a man that is outlawed, abtured, oz attain 
ok mur der o2felonp, as is afoꝛeſaid, and he di 
bexeth the arteſt, E by reaſon ofthe diſobedii 
he is llatne,J ſuppoſe the other ſhal not bel 
peached foz his death: fo2 it is lawokull vr 
everpman to take ſuch perſons # to bzingthe 
fo:th that they may be oꝛdzed acco2ding tot 
law. But it a Capias be directedvnto the $1 
rike to tate a man in an action of debt oꝛ tre 
paſſe, there no man may take the man, but 
haue aut hoꝛity fromthe Sherife : and if x 
man attempt of his own anthozity totake hi 

t he rellſteth, + inthe refifting is latne,heth 
would haue taken him is guilt of his deat) 


J Whether a man ſhall bee bounden by the 30 
er offence of his ſervant or officer. 


Cap. 42. 


N the laid ſumme called Summa Angelict, 

the title Dominus iiij. Paragrafe, is all 
this queſtion, whethera man ſhall bee chat! 
fo: his houthold:and it is ſaid that there he 5 
when the houſhold offendeth in an office 16 1 
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that the Maſter is the chiefe officer of, 
It 4 hath the woꝛk and the p2ofit of the hou- 
I: Fo! it hall be his detault that he would 
(oi: cuch ſeruants , foz hee ought to appoint 
cad perſons + But it is ſaid there, that it is 
aa yderſtodcimily,* not criminally, where⸗ 
as is ſapd there, he that is a gouernour is 
ar d fo: the offence of his officers.and that the 
un ts to be holdenof a Captaine, that he ſhall 
und ko the offence of his ſquires, and an 
fo: his gueſt, andluchother. Meuertheles 
ſatd there that certaine Docto2s, there re⸗ 
r{ed,ſatd thereto, that ifthe office be an open 
ublike office, as an officeofpower, oꝛ other 

, Jt ſufficethts bꝛing foꝛth him that of= 
ed: But it isotherwiſe ikit be not a pub= 
office, but au hoſt oz a Tauerner, oz other 
But if the houſhold offend not inthe office 
Loꝛd is not bound as to the Law, but in 
tlenc e he is bound if he were in default by 
tozrecting them, koz he is bound to coꝛrect 

both by woꝛd and example, andif he find 
yincoꝛrigible, he is boundto put him a wap, 

pt that he haue pꝛeſumptions, that if her 
o, He will be the woꝛſe, andthen he may 

that he thinketh beſt, as he is exculed, and 
not: Foꝛ to ſuch perlons it is ſaid, Error qut 
rehiſtitur, 'approhatur : (that is to ſay) an 
tro; that is not reſiſted, is appꝛoue d. And 
ugh diners of the; lapings befozerehearſed 
e withthe Law ofthe Realme, pet ail doe 
(0, and alſo thep that doe are to be oblerued 
iuthozity of the Law of the realme a not by 
authozitv alledged in the ſaid Paragrafe, 
And 
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And therfo:e J intend to treat ſomwhat woe 
the Maſter ſhall be charged by his leruant, 
deputy, 02 by them that be vnder him in 
office, and where not, and then A intend totg 
ſomne other things, wherethe Maſter alter 
Lawes ofthe Realme ſhall be charged by; 
act ot his ſeruaut in other caſes not concern 
offices, and where not. 

Firſt, ita man be committed to ward y; 
aweragesofaccompt, & the keeper ofthe g 
ſon ſuffereth him to goe at large, then ant 
of debt ſhall lpe againſt him. Andif he be 
ſuffictent, then it lyeth againſt him that e 
mitted the keeping ofthe pꝛiſon vnts him, | 
that is by reaſon of the ſtatuteof Welt, the 
ca.Ir. Iiſoif Bailifes of Franchilesthat hi 
Returne of Writs make a falſe returne, the y 

ty ſhall haue auerrement againſt it, aſe 
too little iſſues as ofother things, aſtwellas 
chall haue againſt the ſherife, but all the pun 
ment ſhall beonlp vpon the bailife, and net h 
the Ls:dofthe Franchiſe, and that doth 
peare bythe ſtatute made in tbe firſt year: 
Ming Ed. z. the r. chapter. Butif an bndet! 
rife make a returne wher eupon the ſherite 
be amerced, there the High Sherife all be 
merced, fozthe returne is made expꝛellyin 
name. Wut ifit be a falſe returne where 
an action of diſceit lyeth, in that caſe it maj 
bꝛought againſt the vnderſherife. A ud le ty! 
of the ſtatute that is called Statutum de 1 
retiunantibus brevia. 

Allo ikthe Kings Butler make deputits, 
ſball aulwer foz his deputies as foz himſe 
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appearethin the ſtatute made in the 21, pere 
ung Edward the 3. De proditionibus the 
Chapters. | 
ſo. in the ſtatute that is called Statutũ Scac- 
j, it is enacted among other things, that ns 
er ofthe Exchequer ſhall put anp cterk bn= 
him, but luch as he will aunlwerefoꝛ. And 
much as the ſtatute is generail, it ſemeth 
the ſba ll aunt were as well koꝛ an bntruthin 
ſuch clerke as koꝛ an ouerſight. 
lſo iu the 14. vere of King E. the 3. ca.. it is 
td, that all gailes ſhall be appointedagain 
he Shires, and t hat the Sherike ſhall haue 
keeping ot them andthat rhe Shertke hall 
keſuch vndergar deins koꝛ the which they 
launſwere. And neuertbeleſſe J ſuppoſe 
tifthere be an eſcape by default ofthe gai⸗ 
that the King map charge the Gailer tfhee 
But it is no doubt but he map charge the 
fe by reaſon ofthis ſtatute if he wili. But 
by a wilfull elcape in the Gatler which is 
ny in him, the Sherife ſhall not be bound to 
were to the felonp, ne none other but the 
ler himſelte, and thepthat aſſentedto him. 
Ilſoif a man haue a Sherite wicke, Tonſta. 
hip, oꝛ Bali wicke in ker, whereby he Hath 
be ping of pꝛiſoners, if bee let anpto replc= 
that bee not repliriſhable, and thereof ber 
int, her cha ll ler ſe the office c. And it it bee 
Anderſherike, Conſtable, oz Baplife, that 
5 the keeping of the pꝛiſon, that doth it 
hout knowiedge of the Loꝛd, he ſhall haue 
Mſonment bythꝛer peares, andafecer Hall be 
nlomed at the Kings will, as ng 
n 


The 42. Le 


in the ſtatute of Weſt. the x. the r5: chay, 
ſo it appearcth, that inthiscaſe, bethat 
Loꝛd of the pꝛiſon, is not bound to aun 
fo: the offence of them that haue the rule 
pꝛiſon vnder him, but that they ſhall hay 
pumſhment themſelues foz their mildem 
Allo there is a ſtatute made in the 25. pen 
King Ed. z the 19. Chap. that is calledth 
tute ofthe Staple, wherbp it is oꝛdained, 
no Merchant, ne none other man shall nett 
their gods foz the Treſpas, 02foxfeit of t 
ſeruants, bnleſſe it be by commandement 
Maſter oꝛ that he offend in the office that 
Maſter hath put him in, oꝛ elſe, that the! 
ſter ſhall be boundto anſwere fo2 the deed e 
ſeruant bythe la merchant, as in ſome p 
it is vſed. | 
Aldo, it is enaced in the 14. peareof | 
Edward the z. the 8. Chapter, that Wa 
takes and Hundꝛeds that be ſeuered from 
Counties, ſhall be adfoined againe vntoti 
and that if the Sherite hold them tn his ! 
hands, that he ſhall put in them ſuch Sail 
that haue lands ſufficient, and thoſe fo: 
bee will aunl were, andthat if he let th 
ferme, that they be lent to the auncient fer 
but after it is prohibited by the Statuten 
22. peare of Ring Henry the 6. the 10. Ch 
That no Shertifc ſhall iet his Wailtwite 
Mapentakes to ferme. Ind when they bet 
in the Sherifes owne hands, and the Sit 
vut in Bailifes, they be but as Underbal 
ts the King, and the ſherife the high batlif 
they in manner the ſhertifes ſernants and n 


—_— 
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by him: Ind theretoꝛe by the ſaid ſtat. of 
ing Ed. the 3. he ſhall aunſ were foz them, it 
eyoffend in their office, but if the Sherike 
tht to ferme , then though the ſherite offend 
ſtatute in that doing, pet whether he Gail 
charged foz their miſdeameanoz inthe office 
not, is a great doubt in ſome men, foz thep 
ethatthis ſtatute is onelytoto be vnderſtod 
ere the baildwickes be in the (herifes hands, 
therethep be not ſo, ne the batlifes be not 
;ſcruants, but hisfermours : Andtherefo:e 
epſay, that it the therife ſhall be charged for 
em, it is by the common Law, and not bythe 
tute afozeſaid. Alſo inthe 2. peare of Bing 
nrythe fixtthe 14. Chap. it is enaded, that 
fficers by patentineuery court st the King, 
at by bertue cf their Office haue power to 
ake clerkes in the land courts, ſhal becharged 
woꝛne to make ſuch clerkes vnderthem, foz 
om they will aunſwer. Alſo the Hoſpite⸗ 
$+ Templers be pꝛohibit they hall hold no 
that belongs to rhe Kings Courts, bpon 
nto peeld damages tathe party artcucd, #to 
ake ranſome tothe king: that the luperiours 
all ant wer foꝛ their obedicncers, as foꝛ their 
aue der d. We ſt. z cap. 43. Alſo the Serieant 
the Caterpſhall ſatiſfie allthe debt, dama⸗ 
„and executions that (hall bee recouered ae 
iff anythat fs purueiaz, 02 achatoꝛ, vndet 
that offend againſt the Statute of xxxvi. 
Edw. the iti. oꝛ againſt the Statute of xxtiti. 
henry the vi. in caſethe purveiour, oz as 
atour bee not ſufficient ac. Ind the party 
Intife hal haue a Scire facias againſtthe w_ 
4% 
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ſergeant in this caſe to haue execution, agy 
peareth in the 24. peare of King Henry the 
the 1. chapter. 
Ilſoit᷑ a man bee ſent to pꝛiſon vpon a 9 
tute merchant bythe Matoz, befoꝛe whom 
retogntlance was taken, 4 the Sailer will 
receiue him, he ſhall anſwer koꝛ the debt ik 
haue where with, a it not, then hee hall an; 
that committed the Gaileto him, as appear 
in the ſtatute calledthe ſtatute merchant. 
And tf Outragious tolle bee taken in: 
towne Merchant, ifit bee the Kings town 
to karme, the Ring hall take the franchile oft 
Market into his hands: Andif it bee done 
the Loꝛd ofthe Towne, the King ſhall doe 
likewiſe : Andifit bee done by the Bailife, 
knowing tothe Lo2d, hee ſhall pid again 
much as he hath taken. andſ{hallhaueimp 
ſonment of 40. dapes: Andloit appearethth 
the Loꝛd in this caſe ſhall not aunſiwer f 
his Batlife; Weſt. the r.cap,zo. Ind in allt 
caſes befoꝛe rehearſed, whetethe ſuperiom 
charged bpthe default of him that is vn 
him, her tn whoſe default his ſupertour is 
charged, is bound in conſcience to reitoze y 
that is ſo charged through his default : ere 
the caſe befo:e rehearſed ofthe Holpitlers, | 
all that the obediencer bath, is the luperion 
He will take it Ind therekoꝛe what recompe 
Hall be made by the obediencer in that caſe lt 
at the will of the ſuperiour. Ind now J int! 
to ſhew thee ſome particular caſes. Whetet 
maſter after the laws ofthe realm (hal be 
ged by the act of his leruant, batiſt, oz 
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net, and fo foz to make an end of this 
inter. 
lt fo: treſpaſſe of batterp, o w2ongfull 

e into lands 02 tenements, ne pet fo: ffe= 
o murder, the maſter ſhall nat be charged 
ic leruznt, Vnlefle hee did it by his cam 
gement. 
lo it a ſeruant hoꝛrom mony in his Ma⸗ 
name , the Maſter (hall not bee charged 
it, vnleſſe tt come to his ble, a that by His 
And the lame law is if a ſeruant make 
actin his Maſters name, the contrag 
not bind his maſter, vnleſſe it were by his 
erg comm anadement, oz that it came ta tha 
ters ble by his alſent. But ita man ſend 
ruant to a fapʒe ot: market to bup for him 
nethings, though He commaund him not 
them ot no mau incertame, andthe {ers 
eth accoꝛding the maſter (hal be charged, 
the leruant in that caſe bup them in hig 
name, not ſpcaking of his Maſter, t he 
er hall not be charged, vnlclle the things 
ht come to his ble. 
ſotfa man ſend his ſernant to the market 
athing which he knoweth to be defectiue 
old to a certaine man, and he ſelleth it to 
here an action lyeth againſt the Maſter: 
he Maſter biddeth him nat ſell it to any 
nin certaines, but generallp to tohom hee 
and he ſelleth it a coꝛ ding. there lpeth no 
ol delceit againſt the under. + 
lo it the ſeruant kepe the Maſters fire 
ſently wherby his maſters houſe is bꝛent 
is netghbours-aills , there an action ipeth 
SD againſt 
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againſt the Maſter. But if the ſeruant! 
fire negligentip in the fret , and thereby 
houſe of another is burned, there ſpeth no x! 
on againſt the Maſſer, 

Allo, i a man deſlre to lodge with one, f 
is no common Moſteler, and one that is ſry 
to him that he lodgeth with, robbeth his ch 
ber, his maſter Hall not be charged fo: the 
bing: but if he had been acommon Þoſte| 
ſhould haue bencharged. 

Aldo, it a man be gar dein of a pꝛiſon, wh 
in is a man that is condemned in a cert 
ſumme ot monep, and another that is in 
ſon foꝛ Felonte, and a ſeruant of the gar 
that hath the rule ofthe pꝛiſon bnder him, 
kulip letteth them both eſcape: in this caſe 
gar deine ſhallanſwer foz the debt, and 
pay a fine foꝛ the eſcape of the other, as f 
negligent eſcape, and the ſeruant onely ! 
be put to aunl wer to the fetony, koꝛ the mi 
eſcape. 

Alſo it a man make another his general 
ceiuour, and that rcceirour recetuerh me 
a ereditour of his Maſter, and mak*th 
acquittante, andafter payeth nor his Ya 
vet that payment Diſcharneth the credit 
but if the creditour Had taken an acquitt 
of him without paping him his mony, ! 
acquittance onely were ns barre tothe Mi 
vnleſſe he made him recetuer by waiting, 
gaue him àuthoꝛitv to make acquittances, 
then the anthortty muſt be ſhewed I 
the creditour in ſuch eaſe by agreement 
twene the receiuour and him, doliuered! 
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{our a hoꝛ ſe 02 anotherthing in recopence 
debt , that deltuerie diſchargeth not the 
tour, vnleſſe it bedeltueredoner bnto the 
ſter, and he agree to it. Fozthe receiuour 
no ſuch power to make ns ſuch commuta⸗ 
but his maſter giue him ſpeciall comman⸗ 
ent thereto. 
iſo, it a ſeruant ſhew a Creditour of bis 
er, that his maſter ſent him foꝛ his monev, 
he payerbit unto him, that papment diſ= 
geth him not, ik the maſter did not ſend him 
t inder d, except that it came aftet bnto the 
of the maſter by his aſſent. 
lo it a man make a bailife ofa manoꝛ, and 
rthe Loꝛd ot hom the Manoꝛ is Holden 
nt the leignioꝛie to another, andthe bailite 
t papeththe rent to the grauntck, that pay - 
tof the rent counteruatleth no attourne= 
it though it were bp fine, ne hall not bind | 
Haſter, tili he attozne himſelfe : but if the 
dot whom the lapdis holden diſleiſed one 
he ſeignioꝛte, and the bailife pa peth the rent 
he hetre of the Loꝛd, that is a god ſcifin to 
heire, though the bathife had na commande⸗ 
of his Maſter ts papit: Fozit belongeth 
js office to pap rents ſeruice, but not rent 
rge as ſome men ſap. | 
Alſo, an encrochment bp the batitfe Gall not 
dthe maſter in auow2y, ik he hadnocoman=s 
nent of the maſter to pa v it. Allo tfthere be 
d, melne, and tenant, and the tenant holdeth 
e meſne as of his mano: of D. the meine 
«th a bailife,and after the tenant maketh a 
ment,the ke ter tendeth notice to the bailife, 
| S1 and 
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and he accepteth his rent with the arrcy; 
this notice ſha i not bindthe 1 ed. ne <> 
him to alter his auow2yp : fo2 the office ofa! 
lite ſtrete hech not thereto , but he muſt h 
therein a fpecta\licommauntement of his $ 
ſter. Fiſoit-a ſeruant ride en his maſters); 
to doe an errand fo: his Maſter into a to 
that hat h authoꝛitpto make attachment 
gods vpon ptaints of debt ec andthete vy 
plaint ot debt made againſt the feruayt, 
Watters hozſe is attached by the Dit 
thinking thatthe he:ſe were his o bone, and 
cauſe the ſeruãt appeareth not, the officers; 
the hoꝛſe as foꝛfeit: in this caſe rhe Lon 
haue an action ot treſpas againſt the officct. 
this attachmẽt foꝛthe debt of hie ſcruant, f 
not bind him ac. But that an hoaſt 02 keep 
a Tauerne ſhal! be charged fo: their gueſts 
leſſe it be done dyt heir aſtent ande õmanden 
doe not remember that F haue read un 
laws ot England. 


C Whether 2 villaine, or a bondman my 
give away his goods. 


Cap. 43. 


T appearethin the ſatd ſum, calied Sun 
Angelica „in treticle Donatio pri ma the 9. 
rag de, that a bon man, 62 a religious i 
a Manke, ne ſuch other that hath nothing 
proper, map not giue but it be by licene 
their ſuperiour ; but that ſaying is not, 8 
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there, to be vnderſteod of Religious per= 
that haue lawfull miniſtration of gods. 
hey giue Witha cauſe reaſonable, it is god, 
without cauſe the y map not. 
lo it they by the licence ofthe pꝛelate with 
ounlell ot the moꝛe part of the CTouent a= 
at ſchoie oꝛ got on ptigrimane, they map 
as other honeſt ſcholers andpilortmes bee 
enably wont to doe: and the map aiſo giue 
ts where there is great need , ik ther haue 
ne to ache licence. 
iſs if they {> ont inextreame neceſſitp,thep 
give a mes though their ſuperieurs proz 
_ fo: then all things de in common 
am of o. Ind therfo2e they be bound 
— as appeareth in the foꝛeſatd ſum 
dganm Angelica the tile. Pleemaoſina, 
, Paravraf-. Doth not the Law of Eng= 
ani® withtheſe diuetſities ? Stu. F ozaſ= 
as the queſtion is onelp made w'rrther & 
unc oz a bondman map gie away His 
$02 not: and it ſeemeth that afrer the a= 
ayd lum, inthe tptle whichthou haſt be- 
bearſed, that he ne none other that hath 
zoperty may not giue whereby it appeareth 
the ſatd lumme taketh it, that a bond 
Gould hate no pꝛopert y in his gods, and 
therefore his gikt ſhould be vom, 1 thall 
vhat touch what pꝛoperty and what au- 
tpa Uillaine hath ein his gods after the 
horthe Beakme, and what auttzertty the 
hath ouer them. And J wth leaue the 
ties that thou haſt remembꝛed before of 


Nous perſons to them that liſt to treze 
3 fur - 
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further therein hereafter. 

Firſt if a Uillaine haue gods either 
Higowne pꝛopꝛr buping and ſelling, oz en 
wiſe by the giftof other men, he hath as: 
fect a p2opertp , andaiſs as whole inter. 
them, and may as labotfulip giue them at 
as anp free man map. But if the Lon 
them before his gift, then they be the Lt 
and the intereſt ofthe villaine therein is dr 
mined 

Jiſo if the Loꝛd ſeiſe part of the ga) 
his Millaine in the name of all the gods! 
the Millaine hath oꝛ ſhall hereafter haue, 
ſeilure is god, fo: all the gods that he 
the timeofthe ſeiſure. Wut if gods con 
the Millaine after the ſeifure, he maylawi 
giue them away not withſtanding the 
ſetſure. 

Aliſo ifthe Loꝛd claime all the gods 
villain, and ſeiſeth no part of them, that lei 
is botd, and the gift of the villatne is god 
withſtandingthat ſeiſure. 

Alſo it a man be bound to a Millaine 
obligation in a certatne ſum of mony, an! 
Lo: d ſeiſeth the obligation, then the oblig: 
is bis, but pet he can take no action ther 
but tn the name ofthe villatnc : and there 
the villaine releaſe the debt, theLozd is! 
by thatreleaſe. 

— Aiſoifa woman be a niefe, and ſhe ma 
a free man, the gods immediatly by the i 
age be the Huſbands, and the Lord (hall 
too late to make anp ſeiſure:and tfthe hul 
in that caſe maketh his wife his Er 


The 43. Chapter. 140 


\dpeth, and the wifetaketh the ſame gods 
ne as exccutrix to her husband, pet it ſhall 
de lawfull foꝛ the Loꝛdto take them from 
though the be a niefc as ſhe was befoze the 
triage. 

Illo it gods be giuen to a man to the ble of 

ullaine, and the Loꝛd leiſet ht hoſe goods, the 
ure atter ſome men is god by the Statute 
dein the 19 pere of R. H. 7. whereby it is en- 
ed, that the Loꝛd ſhal enter into lands wher⸗ 
ther perlõs be ſeiledto the bie of his willain: 
the y ſap that the lame ſtatute ſhall be bn: 
tod by equitie ot goods in vie, ac well as of 
nds in vſe. 

Jiſoifa Willaine be made a pꝛieſt, pet neuer⸗ 

leſſe the Loꝛd map ſeile his goods and lands 

ze might befoꝛe 5 vntili the ſeiſure He map 
n them and gtue them awap as be might 
ze he was pꝛieſt. Ind in this caſethe Loꝛd 
poder him, fo that he Chal doe bim ſuch ſer ; 
tas belongeth to a P ieſt to doe, befoꝛe anp 
er: but he map not put him to no lab oꝛ noꝛ 
er bul neſſe, but that is honeſt and lawfull 
2Pꝛitſt to doe. 

Tlſoit a Millaine enter into Religion in his 

are ot pꝛofe. he map diſpoſe his goods as her 

cht haue dont befoze he toke the habit vpon 


J ndin {tkewiſe the loꝛd may ſeiſe his gods 
he might haue done befoze, but if he after 
de txecutoꝛs, and bep2ofeſſed, and the exe= 
:s take the goods to the perfo2mance of 
will, then the Loꝛd map not ſeiſe the gods 
uh the executors haue them to the perfoz= 

& 4 mance 
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enance ot the will of him that is his villaw 
in that caſethe Loꝛd map not ſeiſe his bod 
put Him to no maner of labour, but muſt 
Him to abide in his religion bnder the oben 
of his ſuperioꝛ as other religious perſong 
that be not bounden: And the Lopd hath 
remedp in that cale fo2 iofſe of his bond 
but onelp to take an action ot᷑ Treſpas agu 
him that receiued him into Beligion wi 
his licence, thereupsn to recouer damm 
as (ali be aſſe led by xii. men. Many the 
ſes there be concerningthe gift ofthe gan 
a villaine, whereof J (att ſpeake no mon 


this time, fo: this that J haue ſaid ſuffice 


ſhe w that the knowledge ofthe Kings Lay 
right expedient to the god oꝛ der of confi! 
concerning oo Rd 


C Ifa Clerke be promoted to the tytle of his 
patrimony, and after ſelleth his patrimony, 
and after fallech ( Poverty 5 Whether | 

ſhall he have his tytle there- 


in or not. 


Cap. 44. 


1? thr ſaid ſumme called Roſella, in thet 
L Clericus quartus, the 24. articie it is aſk) 
a Clerke bee pꝛomoted to the tptle of his 
trimonp, whether hee may alien it at bist 
kure, æ whether in that altena tion the ſole 
tynee deth to bee kept, that is to be wan 
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ions ot things ofthe church: andit is aun= 
d there, that it map not be aliened no 
aethan the goods ot a Spirituall benefice, if 
e accepted foꝛ a tit e. and eꝑpꝛeſſe vaſſigned 
ohim, do that it ſhould goe as into a thing 
he church, except he haue afrer another be- 
ict thereof he map live. But itit be ſecrets 
aſſigncd to his Titie, ſome agr it map be 
ne d: and in this caſebp the Lawes of the 
ane , it map be lawfullyaitened whether it 
ſecretly 02 openly a ſſigned tothe Title, foz 
O:dinarp ne pet the party himſelte after 
old cuſtame of the Bealme , haue no au⸗ 
:1tp to binde anpinheritance by authozitie 
he Spirituall law: and therefoze the land 
er it is aſſigned and accepted to be his titie, 
deth in the leite ſame caſe to bee bought. 
charge d, oꝛ put in execution, as it Md bes 
t. Ind therekoꝛe it is ſome what to be mar= 
ied that ODꝛdinaries will admit ſuch Land 
atytle, tothe intent that he that is pꝛoms⸗ 
chould not fall into extreame poucrtp,62 goe 
enly a begging , without knowing howthe 
mon la w wil {crnetheretn: fo: ofmeteright 
inherttances within this realme ought to 
ode red bythe Ringslawes, and inheritancc 
not bee boundin this Realme but by fine, 
lome other matter ef reco:d, 02 by ftoffement 
lueh other, oꝛ at leaſt by a bargainethatchã-· 
than bſe. Ind vuer that to aſſign a ſtate fo2 
me ot lite to him that hach a fee fimple be⸗ 
e, is void in the La wes of England with⸗ 
it be by fuch a matter thattt ws; ke i wap 
meiuũon oꝛ eſtoppeil, and in this caſe 1 2 
uc 
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ſuch matter ofcencluſion: and therc toe ali 
is done in ſuch caſe in aſſigning of the ſag 
tle is void. Alſo there is no intereſt that an 
bath in any manoꝛ, Lands oz Tenement 
term of lite. oꝛ term of perres,0: other wilt, 
that he bythe laß of therealme map putay 
his right therein if be wil. And then wbens 
manaitcneth his Land generally, it wert 
gainſt the la wofthe Realme that anp in 
of ſuch a Tit le ſhould remaine in him agu 
his owne ſale:a there is no diuerſitp, whert 
the aſſignement of the Title wer open oz 
cret, and ſo the Title is void to all intent 
And in like wi ſe if a houſe of Religion, oz; 
other ſpiritualiman that hath granted a Tj 
after the cuſtome vſed in ſuch titles, ſellallt 
lands ard gods that they haue, that ſale in 
lawes of England is god as againſt the t 
and the bu per ſhall neuer be put to anſtvcr 
the title. Ilſo ſome ſap, that vpon the comm 
titles that be made daily in ſuch caſe, that if 
tall to pouertythat hath the title, he is wit! 
remedy: foꝛ they be ſo made that at the com 
Law there is no reme dp fo2 them, and if 
take a ſuit in the Spirituall court, many i 
ſap that a Prohibition 02 A præmunire Iyet 
Ind theretoꝛe it were godfo2 D2dinartes 
ſuch caſe to counſell with them that be lt: 
nedtn the Law ofthe Realme to haue ſit! 
koꝛme deuiſed foz making of ſuch titles, th: 
need bee, would ſerue them that they be in 
vnto, oz elſe let them be pzomoted without 
title, and to truſt in God, that tf they ſeri! 
as they oughtto doe, he will pꝛouide fo} i 
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aut (ufficient foꝛ them to itue bpen, And 
de theſccaſes that J haue remembꝛed be= 
t, there be many other caſes put in the ſaid 
g for tye well o2dering of conſcience, that 
me thinketh are not to be obſerued in this 
talme, neither in La w no? conſctence, 
Do. Doeft thouthen thinke that there was 
ault in them that dzew the ſatd ſummes, and 
ttherein luch caſes and ſuch lolutions that 
thou thinkeſt hurt conſcience, rather than 
give any light to it, ſpecially as in this 
calme 2 St. I thinke no default in them, but 
thinke that they were right well and chart 
blp occupied, to take ſo great paine and laboꝛ 
they did therein, koꝛ the wealth of the peo⸗ 
and clearing of their conſcience: koz thep 
jue thereby giuen a right great light in con⸗ 
ence to all Countries where the law Ciuill 
d the law Canon bee vſed to tempozall 
ings, But as fo? the Lawes ofthis realme 
ey kne wo them not, ne they were not bound 
know them, and if they had knownc them it 
wuidlittle haue holpen them ſ02 the countries 
hat they moſt ſpeciallp made their treatiſes 
: And in this country allo they be right ne 
lar pand much pꝛofit able to all men, fo2 ſuch 
ubts as rife in conlctence in diuers other 
anners not concerning the law oftherea'me. 
Ind J maruell greatly that none ot them that 
this Realme are moſt bounden ro doe that 
them is to ker pe the people in a right iudge⸗ 
lent, and in a clcareneſſe of conſcterce. haue 
one no moꝛe in time paſſed to haue the Law 
the Bealme kno one than they haue done, 


foz 
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fo: though ignozancemay ſometimes extuſ 
the kuodoledge ofthe truth, andthe true iu 
ment is much better, t ſometime thongh in 
trance excuſeth in part. it excuſetihᷣ not in aii: 
thdetetoꝛe me thinketh they did bery well iftt 
would pet bee callers onto haue that point 

— fozmedas ſhoztipas thepcould. Aud now 
cauſe thou haſt wellſariſfied my mind in 
ny of theſe qut ſtions that Þ haue made. In 
poſe foꝛ this time to mae an end. Do. yp 
the pet ſhe wm me oꝛ thatthou make an end 
ok theſe caſes, that after thine opinton be 
in diuers hohes ot learning of conſcience, 
as thou thinkeſt foꝛ iacke of kn wle dge okt 
XLawofthe Realme , doe rather blund conf 
ente, than giue a light vnto it: fo2 i it belo th 
ſurelp. as thou haſt ſaid it woulb be refeꝛm 
foꝛ I think vertly the Lawes of the Rea 
in many caſes muſt in this Realme be ob 
ued as wellin conſctence, as in the indici 
Courts ot the Bealme. S. J wt with andy 
ſhew to thee Go:tly ſome other que ſtions, . 
be made in the ſaid ſumme to atue thee ano 
occaſion , ts ſre therein the opinions of i 
ſaid ſummes, and to ſee farther thereupon hol 
the opinions and the Lawes ofthe Bealmed 
agree together. And pet bellde theſe queſtin 
that J intend to ſhew vnto ther, there be m 
ny other queſtions ot the ſaid ſummes that i 
as great need to bee moze platnelyp declare 
accozding to the Lawes of the Kealme, 
thoſe that J ſhall ſhewo thee Hercafecr , 024 
JF haue lpoken of befoze : but tothe caſesth 
J chall ſpeake ot hereafter J * 
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gof my conceipt iu them, but will leaue be 


ther that will ofcharitie take ſome further 
* in that behalte. 8 


. taken out of the Student of 
e ſums; called Summa Roſeila, and Summa 
Angelica vhi ch he thinketh neceflary to 
be Jooked upon, and to be ſcene hovy 
they ſtand and agree with 
the la of the 
Realme. 


Cap. 45. 


he firſt queſt ton is this, whether a Cu⸗ 
lome map dzeate à law poſitiue. Summa 
ella, citulo Confueruds pata. 1 3. 
The lecond is, ik a man attaintedo: banth= 
cteſtoꝛed bythe Pxince, whetber ſhaltthat 
ton ſtreich ts rhe gods, Summa Ro — 
tel Damnatus in principio. 
tem it a man be outlawed ot fetonie, — 
0} attainted ol murt her oꝛ felon yx, oꝛ he that 
n Aſciſeius map beflatne by ſtr angers: and 
de matter thereto, Samna Angel. iu the ti⸗ 
Alciſmus para 11. 
This queſtion is ſomewhat anſwercdes, in 
addition, as appeareth befoze inrhe 14. 
apter. 
tem, whether the mafter ſhall be bound by 


$,02 e D lernant, oz officer, Sũma 
Angel. 


— 
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Angel. inthe title Dominus para 4. 
This queſtion is aunlwered to in ay x 
dition, as appeareth befoze the xlit. Ch; 
ter. 

Item, whether a Willaine may giuc ay 
bis gods. Summa Angelica, in the title Do, 
tio prima, para-g. 

This queſtion is anſwered to iu an addiz 
as appeareth befozeinthe 43. Chap: 

Item, whether an Abbot map giue 6.5; 
Angelica in the title Donatio r. para. 10. & 30, 

Item, Whether a. woman couert may g 
away anp gods. Andit is aunſ wered. Sun 
Angelica, in the title Donatio 1. parag. 1 t. th 
ſhe may not, wit hont ſhe haue gods beſide} 
doo ꝛie, but only in aimes. 

Item , it a man doe treaſon, whether hisg 
ot goods after, be foʒe attainder, be god. Sum 
Angelica, inthe tit ie donatio 1. para. 1 2. ith 
meth there mar, and looke Summa Angelica, 
the title Alienatio, para. 24. 08 

Item, ifa man wittingly make a contt 
bet weene two kinſfolke, oꝛ other that may 
lawfullp marry together, whether he hath! 
keit his gods. Summa Ang. inthe title do 
I. Para. 14 | ZE 

Item, whether the Father may giue tot 
ſon. ſumma angel. in the title donatio prima} 
19. and Summa Roſella, in the title donatio 
Para. 42. : 

Item, whether a man may giue abone b. 
t. abſque inquiſitione. ſumma ang. in the 


donatio 1. para. 20. 


AFtem, whether a gift hall be auoided I! 
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atitude, Summa Roſella, in the title Dona. 
l. parag. +7. &. ag. and there it is ſaid. that the 
is bold by the law of nature, & loke Sum. 
Angelica, in the title Donatio prima, para- 

gegr. & 41. 
tem, where any gift bet wer ne the huſband 
the wife map bee god, and it is ſaid pea, 
enthe huſband giueth it, Cauſa remunera- 
1s, Summa Rolella, in the t tifle Donatio r. 
1.33, 

tem i a man make a will, 6 enter into reli= 
n,phether he map after renobe the wil, and 

s ſaid, that Friers Minoꝛs may not, and o⸗ 
6 map, ſumma roſella, in the title donatio t. 
4.35. in fine. 

Item, if a man giue another a town with all 
tights that he hath in the ſame, whether the 
ronage tc. and the tithes paſſe. lumma Ro- 
inthe title Eccleſia t. para. 5 6. 
tem, whether ali that is bought with the 
ney ot the Church be the churches, ſumma 

ella in the title Eccleſia r. para. 7. 
tem, if a gift ma de to Monaſterp, may bes 

olded by that ehe giuer hath chiidꝛen after 
gift ſumma Rotella, tn the title Donatio x. 


43. 
Item, it a man buy a thing under the halfe 
ce, whether Hee bee bound bp the Law to re. 
e jc. Summa Rolella, in the title Emptio & 
ditio, para.. 
tem, whether a common thee ke, vel comunis 
Popularor agrorum map ablure, ſumma Ro- 
vin the title Emunitas 2. in principio. Br ha- 
etur 
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betur ibi in fine, quod licer leges excipiant j 
1 tum per jus cauonicum legi bus derogy 
Item, whether a man ſhall take the Chy 
fo: great enoꝛmitious offences that is not m 
ther, no: felonte, Summa Roſclla inthe title 
munitas 2. parag. 3. 1 1. 

Item, it a man take ane in the high way: 
dꝛam him aut, aq there heaterh him whether 
ſhal haue the puniſhm ẽt that is oꝛdainedfezt 
that ſtrike one in the high way. Summa Roſd 
in the title E munttas 2. parag. 5. 

Item, whether he that taketh the Chat 
map after the offence: be iudged ta death. Su 
ma Roſella, in thetitle Emunitas 2. parag. 8. 

Item, whet hertbe BtHops palle is by ſã 
ry. Siima Roſella, in the title Emunitas para2, fe 

Item, whether the dignitie ofthe Biſhey Mi; 
Pateſthod diſcharge bondage. Summa Roll 
inthe title Epiſcopus, in principio. 

Item, whecher a clerke is bound to pay a 
Impoſitions, oꝛ Tollages, foz his patrimi! 
oz otherwiſe. Summa Roſlelt in the title l 
communicatio 1. diviſione oct. para. 4. & 5.X6, 
diviſione nona, para. r. 

Item it it were oꝛdained by ſtatute, th 
à man ſell tc. he ſhal giue tothe ing ti. d 
ther a erke be bound to giue iti he ſellof 
pꝛebend. Summa Roſella, in the tivie Excom 
nicatio, 1. diviſione nona, para. 3. 

Item, ifit be 02dainedby ſtatute that tf 
Gall not be laid vpon a dead perſon, but | 
acertainecloth, oz thus manp tapers; 6 
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Ws, whether the ſtatute te gend, g it is left fox 
M eftion. Summa Roſella, inthe title Excom- 
can icatio 1. diviſione 7 f. pa- af. in fine. 

tem, ik a man make a leaſe of a mill fozterm 
ercs,#it is agre@dchattheleſſe ſhal grind 
leſſoꝛ tollefree duringtheterm,aftertheleſ- 
is ma de a Earle oꝛ a Duke, & hath greater 
bold than befoze, whether the leffee be bond 
t ic. Sũma Roſella, in the title Familia pa. 5. 
tem, if a maſter will not pay bis ſeruan 
re, that hath ſeruedhimfaithfully, | we 
that ſervant; maꝝ take ſectetiy as mu 
softhe maſters. 8c, # if he doe, whether her 
eundto reſtitution. Summa Roſella, inthe 
Familia para,s. | | 


; F 


1 immsueable otthe church may 
e giuen, Summa Roſella, in the title Feodum 


e —— — 1 323 NT NT 3 — 


— r 


g. Ind (es there in principio What Feo- 


ls. 
em, whether the ſong baſtards, E the ſons 
ulipbegotten hall inherite together, Sum⸗ 
olella, in the tit e Filius para. 1 3 | 
im, whether father and mother may ſuc⸗ 
otheir baſtards. Süma Raſella in the title 
para. 4. 4 
m, whether the father arne any of 
ods to his baſtards, ſumma Rolella in 
FINS para. p. And Summa Roſella, iu t 
/ 
em, whether the glfence of the father all 
the ſontn eee be Summa Roſel- 
dee, 


: — 


inte goherhera battard hal haue any 
par 
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| part, Summa Raſolla, in the tit le filius part 


Item, to whom treaſure found belgy; 


Summa Roſella, in thetttle furtum para. ri. 
Item, ifa de re, oꝛother wild beaſt tha 
toꝛe hurt that he may be taken.chmethinty 


ther mans ground, whether it be his the 


eth the ground, oꝛ his that ſtrake him, 5, 
Roſella, in the title furcum, para 1; 


Item, whether thekt be in a littlething; 


as in a great thing. Summa Roſella, inth: 
furtum, parag. 18 

Item, what paine a theefe fhall have. s 
Roſella, in the title furtum.para. x 2. 
Item, that if gods of dead men goet 
heires, # that of damned men, s De. tei. 
ma Roſella, inthetitle Hæreditas, parzg.r. 

Item, whether a man ſhall be ſaid gul 
murder bp gormmandement, counſel, ez. 
Summa Roſella, in the title Homicidiũ 2. pe 
tum, t like matter is Homicidium 4.in print 
and in diuers other caſes. 

Item:a man maketh a pziviccontrad ! 
woman, t after hath a child bp her, aft 
rtethanother woman, and hath a chiid,!! 
' knowing the firſt contract , which ofthe 
dꝛen Hall be his heire. Summa Roſella, int 
tle lllegirimus para.q. 
Item, whether the Pope may legitim 1 
to tempozallthings, to \ſucc&d, Summ! 
ta, inthe title IIlegitimus para. 

Item, ikgwos de kound that were left 
owner as fozlaken, who hath right te 
Summa Roſella in the title Inyenta E 


loke Sima Noſella in the title furrum, fe 


| 
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ndthus J make an endoftheſcqueftions ; 
cauſe thou deſtreſt me in the 31. Chapter, * 
ew thee ſomewhat; where ignoꝛance excuſetb 
the law of the Beatme, à where not, J youll 

were dome what to thy qucſtion, and ſo com= 
itther to God, 


Where ignerance * the Lav excuſeth in the 
Lawes of England, and where not. 


Cap. 46. 


b roꝛante ot the law though it be inuincible) 
oth not excuſe as rs the law but in fewcaſes: 
tuery ma is boundat his peril to take knowy- 
ge what the law of the realme is, alwell the 

p made by flatute as thecomon law, butig⸗ 


ct ofthe deed, which may be called the ige 
ance of the truth of the der d, map excuſe in 
nycaſcs. D. I put caſe that a ſtatute penall 
made, a it is enactedthat the ſlatute (Hall bee 
tlaimed bp ſuch a dap in euerp ſhtre, t it ts 
p:oclatmed befo2e the day, after the dap a 
noffends againſt the ſtatute, hall he runne 
he penaltp 2 S. Ithink vea, if there be no far - 
t woꝛds in the ſtatute to help him. that is to 
that i the pꝛoclamatton be not made, that no 
halbe bound bythe ſtat. a the cauſe is this 
eis no ſtatute made in this realme, but bp 
iſlent ok the loꝛds ſpiritual᷑ tẽpoꝛal, and of 
ccomons, t hat is to ſap · b the knigh Sof 
a Citizens, and burgeſſes that be choſen 
lent ot the commons, which inthe parlia⸗ 


t tepꝛeſent the eſtate of the whole cbmons: 
T2 And 
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And euerp ſtatute there made, is of as dirt 
effect in the Law, as if all the commons y 
there pꝛeſent perſ at the making 
andlike as there needed no pꝛoclamation, if. 
were there pꝛeſent inthelr owne perſon, ſt 
law pzeſumeth there ner deth no pꝛeclamatt 
when it is made by their authozity,s tht wi 
it is enacted, that it ſhall be ppoclaimedex.. ti 
is burofthefanours ofthe ers ok the | 
tute, not of neceſſitp: andir cannot therefon 
taken, that their intent was that it ſhould 
voide ik it were not pꝛoclaimed. Meuerthel 
ſome be of opinion, that ifa man befoꝛe the! 
appointed foz the pzoclamation offend the i 
tute, that he ſhould not in that caſe be punil 
fo: the ſap, that the intẽt of the makers ot 
ſtatute ſhall be taken to be, that none ſoult 
puniſhed befoze the dap, which is a doubt 
ſome other: But admit it be as thep ſap, thn 
Hall be excuſe d, pet he is not excuſed bythe 
noꝛance of the Law, but becauſe the intent 
the makers excuſeth him. D. It is enadcdin 
7. peare ot᷑ R. a. cap. 6. that euery Sherifel 
pꝛoclaime the taten of Mincheſter three ti! 
euerp peare,in euery markettowne,tothit 
the ollen doꝛs thalil not be excuſed byigno:4! 
E it ſ&meth dy thoſe wo2ds, that if no Pin 
mation be made, that the oſtendoꝛ may * 
ſed by ignoꝛance. Stu. Some take the in 

ſtatute to be, that the people by thatP 
clamation ſhould haue knowledge ofthe 9 
ute ot Wincheſter , to the intent, that the 

Map be taken as well in e 

ence as inia w, and lome take — 


The 46, Chapter. 147 


ucheffee as thou lpeakell of, that is to ſay, 
;t no fozfeiture ould grow bpon the ſtatute 
nincheſter againſt the that were ignozant, 
pꝛoclamatien were made accozdingto the 
dſtatute of Bichatd, Andit it be ſo takt, che 
tute ot Wincheſter is of ſmallefed againſt 
| part ofthe people. fo2 certain it is that the 
 p2oclamation is not ma de: but admit it bee 
they lap, then they that be ignoꝛant beexcu= 
bythe laid particulareſtatute, ſpeciallymade 
hat caſe, and not by the generall rules ofthe 
: and ſometime in diuers ſtatutes Denalls, 
that bee ignozant be exculed by the ſelfe 
te, as it is bon the ſtatute ot Bichard the 

e 13. yeare, the 2. ſtatute, and the laſt Chap. 
tre it is enacted, that if any perſon take a 
ice by pꝛoui ſion t hat he ſhalbe baniſhed the 
me &fozfeir all his gods, and that it he be 
he Bealme, he auoid within s. wer kes after 
ath accepted it, and that none Hall recetne 
that is ſo baniſhed after the ſaid 6. werkes 
like fozteiture if he haue knowledge: El0 
at hath no knowledge is excuſed by the ex⸗ 
le wo2ds of the ſtatute, Ind in like wile he 
t eltendeth againſt Mag. Cha. ts not excome 
nged but Hee haue knowledgethatltis pos 
that he doth. F 02 they bee onelpercoms 
ged,by the ſentence called Scatentialaraſup 
u, that doe it willingly, 02 that doe it by 
nance, ⁊ cozrect not themſelues within 15. 
after they baue warning. Ind ſometime 
that be ignozant of a Dtatute ve cxculed 
the penalty ot the ſtatute, becauſe it halbe 
that the intent ofthe makers ofthe a= 
| z rute 
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tute was, that none ſhould bee bound but thW 
that haue knowledge: but that any man (hat 
diſcharge d inthe law by ignoꝛance of the uu 
onlp fo: that be is ignozant, J knotofe wen 
except it might be appliedto infants that be 
their infanc p. c within per res of diſcretit : 
ignoꝛauce ofthe law ſhould excuſe in the Lat 
manypoffendo:s would pꝛetend ignozance Dil) 
Shall an infantrhat hath dilcretion, æ knowWv' 
eth god fr õ euil, be puniſhed bya pcnall fats 
that he is ignoꝛant in? S. It the ſtatute be che 
fo: the offence he ſhould haue cozpoꝛall vay 
F thinke he (hail be excuſed and haue noc 
rallpapne : but J ſuppoſe that that is not It. 
the ignoꝛance, fo: though he knew the ſatu" 
* willingly offended, pet J thin he hail hap"! 
nsco:po:all paine : As where he plead Jo's 
tenancy by deedthat is found againſt him, of! 
He plead a Becozd in Aſſiſe, and faileth of ith" 
his dap: but that is becauſe the law pꝛeſun een 
that it was not the intent of the makersof 
Statute. that he ſhould haue that puniſh meißt 
but ik he be of peeres of diſcretion ro know Mt! 
from eutll, whether he ſhall then foꝛfeitthe e ] 
nalty ofa penall ſtatute it is moze doubt, ind! 
is commonly holden, that tfaninfant had et 
bin excepted in the ſtat. ot foꝛeindgement, tb 
the foꝛeſudgement ſhould haue bound him, et 
ſhali his ceiler,& his leuping ofa croffe aue 
the ſtatute, oꝛit᷑ he be a gatdein of a pziſonent® 
ker a pꝛiſoner ts eſcape, he (hail pay the del 
tauſe the ſtatutes be generall, & if he leu ©: 
the ſtatutes be bound within age, like reaſb 
that he may by a ſtatute penal ler te his ge 
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n Infant doe a murther oꝛ felonp at ſuch 
ts as he hath diſcretion to know the law, 
the not haue thepuniſhment of the law as 
f ful age? S. I think pes. but that is by an 
Maxime of the law, for eſcheboing of mur⸗ 
«felonies, ſoit is ot᷑ a treſpas: burthele 
tun not vp5 the ground ok ignozance, but 
hwhat acts Inkants ſhall be puniſhable 2 
puniſhable, foz the tenderneſle ok their age, 
ghthep be not ignozant. Do. Be not pet 
ghes t noblemen that are bound moſt pꝛo⸗ 
pto let their ſtudpto acts of chinalrp, foꝛ 
nce of the realme e hulbandmen that muſt 
tillage æ hulbandꝛie koꝛ the ſuſkenaccof the 
minalt p, 6 that map not by reaſon oftheir 
ur put themſelues to know the Law, dil 
tged by tgno2ance okthe law S. Mo vertlp, 
th all were makers of the ſtatute, the law 
ſumeththat ali haue knowledge ot that that 
make, as it is ſaid befoꝛe: and asthep be 
dat their periil to take knodoledge of the 
te that they make, ſo be all them that come 
rthe, Ind as fo: knights and other nobles 
t Bealme, me lee meth that they ſhould bee 
ndto take knowledge of the law alwell as 
"other within the Realme, except them that 
tthemſclues co the ſtudp c exerciſe of the 
| except [ſpiritual tudges t hat in manpca- 
be boũd to take knowledne of the law ofthe 
m, as ts ſaid befoze in Cap. 2 5. Foz though 
be bound to acts of Chiualrp, fo: the de= 
t ot the Realme, pet they be bound alſo to 
acts ot Juſtice, æ that (it ſeemeth) moꝛe thã 
t be by reaſon of their great poſſeſſions and 
T4 autho⸗ 
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autho2itie : and foz the welloꝛder ing of ther 
nantsſeruants;# netghbo2s, that many tin 
haue need ol their helpe, e alſo becauſe they 
oft called to be of the Kings councel, a tothe; 
nerallcounſels ot the realm, Where thetrcel 
ſell is right expedient & neceſſat v foꝛ the cin 
wealth: and therefoze if the nohiemen of 
rea/me would ic their childzen b2ought yy 
ſuch maner, that they ſhould haue learning; 
knowledge, moze thanthey haue camonly! 
to haue in time paſt, ſpecialipof the groum 
pꝛinciples of the law of the realm wherein 
be inherit (though they had not the high g 
ning of the whole body ofthe law, but after 
maner as M. Forteſcue tn his boke that he 
titleth the Boke de laudibus leg Anglia, 
uertiſeth the Pꝛince to haue Knowledge ot 
lawes ofthis realm) I (uppeſe it would 
great helpe hereafter tothe miniſtration of 
Nice of this realme, a great ſurety foꝛ him 
_ anda right great gladneſſe ts alithe people: 
certain it is, the moze part of the people wo 
mo2e gladly yearthattheir rulers & gouen 
entended#0 oꝛder them with wiſedome ani 
ſtice, than with power & great retinues. 1 
ignoꝛance ofthe deed many times excuſet 
the Laws of England, a J ſhall ſhoztiy tt 
ſome caſcs thereof to ſhew where it halle; 
and where it ſhall not excuſe, # then then 
may adde to itatter his pleaſure,and as hel 
thinke to be connentent. 

Certaine caſes and grounds Where 1gnor 

of the deed excuſeth in the lawes of Eng- 
land, and where not. 
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Cap. 47. 
ag man buy a hoꝛſe in open market of Him 
hat in right had no pꝛopertp to him, not 
owing but that Hee hath right, hee Hath god 
e and right to che hoꝛle, and the tgnozance 
excuſe Him, But if Hee had bought him 
t the open Martzet, oz tf he Had knowne 
atthe lelter Had no right, the buying in open 
arkct had not excuſed him. Allo ifa man re- 
ue another mans leruant not knowing that 
is tetained with him, the ignoꝛ auce exculeth 
n bot h of the offence that was at the com= 
on law againſt the Maxime that pꝛohibited 
ch retaining of another mans le ruant, and 
ſo again the Statute 33. Ed. 3. whereby 
s pꝛohibit vpon paine of impꝛilonment, that 
ne hall retaine ns ſeruagnt that veparteth 
thin His term, without licencr oz reaſonable 
uſe ;fo2 it hath bin alwap taken; that the in⸗ 
nt of the makers of the ſaid Statute was, 
at they that were ignoꝛant ot the firlt retap⸗ 
dur, ſhould not run in anppenaltpofthe Sta⸗ 
e. And the fame Law is ofhim that retay= 
h one that is Mar d to another, not know= 
that he is his Mar d. And ik homage be due, 
d the Tenaunt after that the homage is due 
aketha Feoffement, and afterthe Loꝛd not 
wing ofthe Feoffement diſtraineth foz the 
omage, in that caſe that ignozance chall ex= 
uſe him of his damages in a Repleuin though 
cannot auow for the Homage : bur if H& had 
mwne ofthe keoffernent, he Goutd hare peet= 
id da mages foꝛ the wꝛongkull taking. Biſo if 
man be bo und in an Obligation that he tall 
repaire 
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repatre the houle s of Him that hee is bound 
by ſuch acertatne time, as oft as n#bHalin 
qutre, a akterthe houles haue nedto be roy 

red, but he that is bound knobbeth it not, th, 
ignoꝛance (hal not excuſe him, foꝛ he bath be 
himſelte to it, and ſo he muſt take knowla 
at his perill: But iłthe condition had bin $ 
hee ſhould repair ſuch Houſes as he to who 
be was bound ſhouldaſſigne, and after he aſl 
nethcertaine Houſesto be repaired, but heth 
ts boũd hath ao knowledge of that allignemi 
that ignozance ſhall excuſe him in the law, t. 
He hath not bound himſeitke to no reparation 
certaine, but to ſuch as the party will aſſigne, 
tf he alligne none, he is bound to none: a then 
foze ſith he that ſhould make the a ſſigneme 
is pꝛiup to the deed, her is bound to giue nett 
of his own aſſignement: but ifthe aſlignenn 
had bin appointed to a ſtraunger, then the oll 
go: muſt haue taken knowledge ofthe aſſigns 
ment at his perill. Alſo it a man bup Lan! 
Whercunto another hath title tohich the buyt 
knoweth not, that igno:ance excuſeth Him ni 
in the Law no mozcthan it doth of gods, Ill 
if a ſeruaunt come with his maſters hoꝛſe to 
 Townethat by cuſkome may attach gods 
debt, a bpon a p aint againſt the ſeruant, ant 
ficer of the towne by infozmation of the pa 

attacheth the Maſters hozſe , thinking that 
were the leruantshozſe, that ignozance cx 
ſeth him not: foz when a man to:11 do an ad! 
toenter into Land, ſeiſe gods, take a diſttel 
oꝛ ſuch other, he muſt by the la w at his 

lee that that her doth bee lawfully done, - 


ads; 
Un 
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th 
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ac befo2e rehearſed, Indin likewiſe if a 
& by a Repleuin deliuer other beaſts, thã 
diſt rained, though that the party that di⸗ 
pned thew him th ep were the ſame beaſts, 
an acton of treſpas lyeth againſt him, and 
dance Hall not excuſe him: foꝛ he ſhall ber 
pelled by the law, as all officers commonly 
tocxecute the Rings Wzit at his pertli, ac 
ing to the tenoꝛ of it, and to ſt that the act 
che doth be la bokulip done. Wut otherwile 
after lome men, ik vpon a Dummons in a 
kcipe quod reddat, the Dherife by infozma= 
of the demaundant, lummoneth the tenant 
mother mans Lands, thinking it foꝛ the te= 
nts land there they ſap he ſhal be excuſed:foꝛ 
hat cale he doth not ſeiſc the Land, ne take 
ſeſſion in the land, but only doth ſummonthe 
aunt bpon the land, the w2tt commandeth 
n not that he hall ſummon the tenaunt bpon 
one land, but generally that he ſhall ſum= 
1 him, e knoweth not in what Land, a then 
au old Maxime in the law it is taken, that 
ſhall ſummon him vpon the land in demand: 
dtherekoꝛe though he miſtake the land and be 
ant of it pet if rhe Demaundant infs2me_. 
n chat tbat is the Land that he demandeth, 
at ſufficeth to the Sherife as to His entry foz 
ſummoning as thepſap, though it bee not 
etenante. Ind here J make an end of theſe 
{Rong for this time. Do. I pꝛaythee pet oz 
(Teparttake a little moze paine tn my de ſire. 
Chat is that? D. That then wouldeſt ſhe w 
th pmind in diuers cales of the Jab of the 
am, which ( as me ſet meth)ſtãd not 3 
| w th | 
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with conſcience as thep ſhould doe. Indtle⸗ 
foze I would gladiy heare they conceit then 
how they map fland wit h confcience. S. Putt 
caſes, æ I cha il tvith god will ſay as J thin 
to them. 


ꝗ The firſt queſtion of the Doctor, how the | 
of England may be ſaid reaſonable, that prohi- 
biteth them that be arraigned upon an 
Indictment of felony or murther, 
to havecounſcll, 


Cap. 48. 


Ee thinketh that the law in that point 

very god and indifferent, takingthe l 
therein as it ts. Do. Why, what is the lil 
in this point? St. The law is as thou ſaiſt il 
hee chali haue no counſell: but then the Law 
farther, that in allthings that pertaine to 
oʒ der ofpleading, the Judges ſhall ſo inf} 
him and oꝛder him, that he hall runne tutd 
teopatdy by his miſpleading: Xs it he wil 
that he neuer knew the manthat was (lain 
that he had neuer a peny woꝛth of the gods 
is luppoſe dthat he ſhould ſteale, in theſe cal 
the Judges are bound in conſcience to! 
foʒme him that he muft take the generall i 
and plead that he is not guiltie : koz tho 
they be let to bee indiſterent bet wer ne the ! 
and the part as to the party and to they! 
cipall matter, ac tqey bee in all other matt! 
pet they bee in thiscale to ſee that the pat 
take no hurt in fozme of pleading in ſuch in 
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as he ail ſhe w to bethe truthofthe mat 
and that is a great fausur ot᷑t he law: foꝛ in 
ale though the Juſttees ot fauoꝛ wil moſt 
monly helpefozththe party, and ſometime 
Counſeli alſo in the forme of pleading, as 
doe allo many times in common ples, yet 
might in thole caſes it they would bid the 
ty andhis Counlellpleadeactheirpertil. 
tthey map not doe ſo with conſcience vpon 
it ments as me leemeth: foꝛit were a great 
eaſonableneſſe in the Law, it it houldpꝛo⸗ 
it him that ſtandeth in ieopar dy of his life, 
t he ſhould haue no counſell, then to dziue 
to plea de afrer the ſtraite rules, and foꝛma-· 
s of the law that be knoweth not. Do. But 

at it het bee kno wne toʒ a common offendos, 
hat the Judges know by examination, o2 
an euidentp2eſumption that hee is guilty, a 
asheth Sanctuarp, oz pleadeth miſnoſmer, 
hath ſome Meco : d to pleade, that her cannot 
de atter the fozme , map not the Judges 
uch tales bid him pleade at his perili ⁊ Sr. J 
pole they map not, foꝛ though he be a com 
n offen do2 . oꝛ that he be guilt v, pet he ought 
aue that the Lab giuethhim, andthat he 
lhane the effect ot his plees, and of his mat: 
s entred after the foꝛme of the Law: and 
0 ſometime a man bp examination, and by 
tneſſe map appeare guilty that is not: and 
'kewiſe there may bee a vehement ſuſpitien 
the is guiity, and pet hee is not guiltie, 
 therefozefo2 ſuch ſuſpition . oꝛ vehement 
umptions me thinketh a ma map not with 
lcieuce bes put from that hee ought to haue 


by 
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bythe lam, ne pct although the Judges zun 
of their obone knowledge : but if it were i 
peale, J ſuppoſe that the Judges might 
therein as thep ſhouidthinke beſt to be dan 
conlcicnce 2: fo2 there is no Law that bim 
them to inſtruct him (but as thep doe comn 
ipto the parties of fauoꝛ in all other caſes) 
thep may it thep will bid him plead at their 
rill by aduice of their counſell: and it᷑ the an 
ie be pœꝛe, and haue no counſe ll, the courtn 
alligne him counlell it Hee acke it, as theym 
doe in all other places, e that me thinketht 
are hound to doe in conſcience, though thi 
pelle were neuer ſo great an offender ,3 tho 
the Judges knew neuer (o certatnelp that 
Were guilty, foꝛ the law bindetb them todo! 
And lo me thinketh that there is great di 
fty bet wer ne an indictment e an appeale. 3 
the reaſon why the Law pꝛohtbiteth not co 
ſeli in appeale as it doth in an indictment, 
ſuppoſe is this: There is no appe ale bꝛoue 
but that of common pꝛeſumption the appel 
hath great walice againſt the appellce: 
when the appeale is bꝛought bp the Wi? 
the death of ber husband,o2 bp the ſonne oft 
death of his Father: 02 that an appeale oft 
berp is brought foz ſtealing of gods. I 
therefoꝛe if the Judges ould in thole ca 
ſew thẽ e lues to inſtruct the appellees, the 
pellants would grutch & thinke them parti 
and theret̃oꝛe as well fozthe indemnttie of! 
tourt, as ofthe appellee incaſe that her be 
gutity, the la w ſuffereth the appelice to h 
tcounſell: but when that a man is Sn” 


# 
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ings luit, the Aing intendeth nothing but iu⸗ 
ice with kan oꝛ a thatis tothe reſt and quiets 
g ok his faithtull fubiects, ⁊ to pil awapmiſ⸗ 
ers among them charitably: andtherefoze he 
ili be contented that his Juſtices ſbali Helpe 
th the ofkendours accoꝛ ding to the truth, as 
r as reaſon andiuſtice map luſte r. Ind as the 
ing wil be contented therein, it is to pꝛeſume 
at the Councell will be contented, and lo there 
no daunger therebp, neither to the Court, ng 
the party. And as J luppole foꝛ this reaſon 
began that they ſhould haue no counſell bpon 
ditments, e that hath ſo long continuedthat 
is no'y growne into a cuſtome, & into a max⸗ 
ne of the law, that thepſhal none hauc. D. But 
the Judges knew of their owne knowledge 
atthe in dict E is guiltie, and then he pleadeth 
Jiſnoſmer, oz a Recoꝛd that Hee was auter 
its arraigned, and acquit ofthe ſame mur= 
er, o; felonfe, andthe Judges of their owne 
dwledge know thatthe ple is vntrue, may 
ey not then bid him plead at his perill 2 8. 1 
ink yes. but tfthep know of theirowon know 
dge that he were guilty ok the murther 02 fem 
np, but that the plea was bntrue they knevs 
, but bp confecture 02 inkoꝛmat ion, J thinke 
Ny might not then bid Him plead at his perili. 


The ſecond queſtion of the Doctor, whether ' 
rrantie of the younger brother, that is taken 
heire, becauſe it is not knovne but that the 
eldeſt hrother is dead, be in conſcience a 
bar unto the eldeft brother, 
as it is in the law. 


Cap, 


The 49. Chapter: 


Cap. 49. 


Man ſeiled of lands in fee hath iſſuet 
lonnes, the eideſt ſonne goeth be pond 
Sea, and becauſe a common votce is that he 
dead, the ponger bꝛother is taken foꝛ heire,t 
tat her dycth-the ponger b2otherentreth as he 
and alieneth the land with a warrantte,+ dy 
wit hout any beire othis bodp And after the | 
der-bzother commeth againe, and cla{metht 
land as heire to his father, whether ſhallhe 
barred.hpthat warranty in conſcience as h: 
in the law ? St. It is a Maxime in the Lat 
that the eldeſt bꝛother ſhall int hat caſe be |; 
red, and that Maxime is tahen ta bee of 
ſtrong etkect in the La, as it it were oꝛdain 
by ſtatute to be a harre. And it is as eld al 
that ſuch a warranty ſhali barre the heire,a 
is that the inheritance of the fathet (ball on 
deſcend to the eldeſt ſan. And fith the Law 
is, whpthcn ſhould not conſcience; follow t 
Law, as wellas it do:b-in that point, ti 
the eldeſt ſon hal haue the land. Do. F oꝛtht 
appeareth no reaſonable cauſe. whercupon t 
Maxime might haue a lawfull beginniu 
Foz what reaſon is it that the warxantic 
an auncefto: that hath no right to land, (ho 
bar him that hath right? Andit it were 02 
ned by Statute , that one man ſhould, hi 
another maus land, and no cauſe is cxpꝛel 
why he ſhould haue it, in that eaſe though! 
might hold the land by fozee ofthat ſtatutt. 
he could not holdit in conscience, wirhoutts 
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ta tauſe whp he ſhould haue it, e thele ca⸗ 
t not like as mee ſer meth to the foꝛketture 
yds by an Mutlaꝛie, fo I will agree foz 
time, that that foꝛfeiture ſtandeth with 
lence, becauſe it is oꝛ dained fo2 miniſtra⸗ 
ofiuſtice- but J cannot perteiue any ſuch 

ere: and there foꝛe me thinkeththat this 
zlike to the Maxime, that was at the c5= 
Lawof wzecke ofthe Sea, that is to ſap, 
it a mans geods had bin w2ecked upon the 
hatt he gods ſhould haue bin immediately 
ted tothe King. And it is holden bp all 
oꝛs that the Law is againſt conſcience, 
t in certain caſes that were to long to re= 
now. Ind it was oz dained bp che ſtatute 
eſtminſter the 1. that i a Dogge oꝛz Cat 
aliue tothe land, that the owner, ik hee 
Aae the gods wit hin a per re and a dap to be 
ell haue them, woherebpthe ſatd Law of 
Hes of the lea, is made moze ſufferable tha 
s befoꝛe:and ſome thinke in this caſe that 
parrantpis no barre in conſcience, though 
barre in the law S. I pꝛap thee keep that 
k wꝛecke ot the fea tn thy remembꝛance, 
t it hereafter as one ot᷑thyqueſtiong, and 
pon ſhe w me thy further minde therein, 
ſhall with good will ſhew thee mp minde: 
s to this caſe that we be in now, me thin⸗ 
he Maxime wherby the tarrantp ſhalbe 
t, is god and reaſonable, fo2 tt ſeemeth | 
ainſt reaſon that a man ſhali be bound, as 
poꝛall things, by the act of his aunceſtoz 
im he ts hetre ; foz like as bythe lawit 
ned, that hee ſhall haue advancage be 
WU the 
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tbe ſameaunceſtoꝛ, and haue ail his land: 
diſcent if hee haue any right, ſo it l metz 
it is not unreaſonable, though the Law fy 
pꝛiuitie of blood that is betweene them (< 
him to haue a diſaduantage by the ſame 
ceſtour: but tfthe Maxime were, that it a 
his aute ſtours, though her were not hei 
bim made ſuch a warrantie, that it ſhouid 
bar, Ithinke that Maxime were againſt 
ſciense , fo; in that caſe there were no gin 
no: conſide ration to pꝛoue hobothe ſaid g 
ime ſhould haue a lawfull beginning, wher 
it were to bee taken as a Maxime agatiuf 
law of reaſon $ but me thinketh it is othert 
in thigcaſc, foz the reaſon that J haue 
befo:e, D. It the father bind him aud his bl 
to the papment of a debt and dpe, in that 
the ſonne ſhall not bee bound to pay the} 
vules he haue aſſets bp diſcent from his fa 
And ſo J would agre, that if this man} 
aſſets bp dilcent from the aunceſtoz that n 
the warrantte, that He (ſhould haue bin bat 
bute!s me thinketh it ſhould (fd Hardy! 
conſcience that it ſhould be a barre, tu. In 
caſe otthe obligation, the Lab is as tyoul; 
andthe cauſe is, foꝛ that the Maxime of 
la w in that caſe is none other, but t hat he. 
bee charger it he haus aſſets by dilcent: b 
the Maxime had beene generall, that thel 
(ould ber bound in that caſe without alt 
ſets, oz if it were ozdatned by Statute, 
tt Hautd be ſo, A thinke that both the Ma 
and the Uatute ould well ſtand with co 
ence, Ind itke la w is where a man is boi 


heire, he may enter as de that hath nothing 
diſcenr, bur where he clatmeth the land in 
owne right, there the warranty of his ans 
0: ſha ll be a bar to him, though he haue ns 
ts from the ſame aunteſtoꝛ, and though it 
ud in Ezeclucl Ca.18. I hat the ſon ſhall not 
e the wickednels of the father, that is uns 
tod (piritualip. But as to tempozall gods 
optnton of Doctoꝛsis, that the ſonne ſome= 

emay beare the offence of his Father. Do. 
wthat J haue heard thy mind inthiscaſe, 
will cake aduiſement therein till a better 

ure, and fwtll now p2oceed to another 

tion, Stu. J prapfbee dee as thou fat, and 

all with god wili make aul wer therets al⸗ 


"Mas J can, 


ez. queſtion of che Poctor; If a man pro- 


a collaterall Warrantie, to extinct a righs 
t hee ku eth another man hath to land, 
whether it bee a barre in conſcienge 
as ic is ia the Law, 
Or nor, 


Cap. 50. 


Man is diffciſed of certain land, the dil⸗ 
ſetloʒ le lleth the land ec the aitenge know · 
fthe diſleiſün, obtaineth a releaſe with a 
ity of an anceſtoꝛ collateral to the diſſeiſet 
ano weth alſo the right ol the difleiſ@,that 
002 coliaterail dyeth, atter vobole death the 
antie diſcendeth upon the dilleiſee, whe= 
myths alte nes tn _ caſe hold the * 
2 N 
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in conſcience as he may bythe law. S. Sith 
warranty is diſcended upon him, wöerthy 
is barred in the law, me thinketh that hei 
alſo be barred in conſcience, & that t his ca 
like to the caſe inthe next Cha. befoze,w 
in J haue ſaid that (as me thinketh) it is: 
in conſcience. D. Though it might be taken 
g bar in conſcience in thatcaſe, pet mee thin 
eth in thiscaſe it cannot: fo in that caſe; 
ponger bꝛother entred as heire, knowing n 
other but that he was heire of right, ande 
when he ſold the land, the buper knew nott 
that he that ſold it hadgod right to ſcl{it, 
ſo he was ignoꝛant ofthe title of the eldeſt b 
ther, and thatignozance came by the defat 
abſẽce of htm(ſcif, that was the eldeſt bzett 
But in thts ca ſe aſwell the buper, as he 
made thecollaterall warranty, knew the rit 
ofthe diſſeiſee, 6 didtkat they could to cxti 
the right, and ſs thep did as thep would! 
ſhould haue deen done to thẽ : ic ſo itſeemetht! 
be that hath the land map not with conſci 
keep it. St. Though it be as thou ſaieſt that 
they offended in obtaining of the ſaid colla 
rail warratitp.,yet ſuch offence is not to be co 
dere din the law, but it bee in ber pſpectallt 
ſes:foꝛ it ſuch alleagings ſhould be accept: 
the la, re leaſes, andother boꝛitings ſhould 
of ſmall effec and upon euery light ſurmiſt 
witings migit come in triall, whether t! 
were made with conſcience 02 not. 

to auoid that inconuenience, the lato wlld 
the partie to anſwer onely whether it bet 
deedoz not, and not whether the de@de n 
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be with conſcience oꝛ againſt conſcience, and 
eu gh the party may bee at a miſchiete there⸗ 
yet the law will rather ſuffer the miſchiefe 
inthe ſaid inconuenience. Ind like law is it 
yoman Touert foꝛ dꝛead of her husband bp 
npulſlon of him leute a Fine, yet the wo⸗ 
n aktet her husbands death, ſhall not be ad= 
ted to ſhe w that matter in auoyding of the 
ne, fo: the inconuenience that might follow 
cupon, Ind after the opinion of manp men, 
t is no remedie in theſecaſestnthe Chan 
e: foꝛ they lap that where the common law 
tales concerning inheritance putteth the 
tit from any auerment fo eſche wing ot an 
onuentence that might follow of it among 
people, t hat if the ſame inconuenience ſhould 
ow in the Chancerte if the ſame matter 
uld be pleaded there, that no Subpena ſhould 
Winſuch caſes, @ ſo it tsin the caſes befoꝛe re⸗ 
Wrſed: F 02 aſmuch vexation, delay,coſtg and 
Wences might grow to the partpik hee Hould 
put to anſwere to ſuch auerments in the 
jancerp, as if he were put to anliwer tothem 
he common law: and therekoꝛe thepthinke 
t no Subpena lyeth in the ſaid caſes ne in os 
like unto tht. Meuertheleſſe J do not take 
at their opinion is that hee that bought the 
inthis caſe map with god conſcience hold 
and, becauſe he ſhall not bee compeiled by 
m to reſtoꝛe tt, but that he is in conſcience 
bythe law of reaſon bound to reſtoꝛe it o2 
er wiſe to recompence the party, ſoas hee 
ll bee contented, and J ſuppole verilpit is 


het will k&pe his ſoule out of perili and 
U 3 dans 
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danger. And after ſome men to theſecaſesy 

beereſembled the caſe ofa fine. with nonclay 

that is remẽ bꝛed befoze inthe 14. Chap.of ti 
booke, where a man knowing another to hun 
right to certeine land, cauſeth a fine to be lu 
therof with pꝛoc iamation, & the other ſuffers 
b.yeresto paſſe without claime, in that ca 
bath no remedie neither bypcommon Law, ill! 
bp Subpena, & that pet he that lauied the fine, 
bound to reſtoꝛe the land iu con ſcienct. And, 
thinketh I could right well agree that it hols; 
be ſo in this caſe, and that ſpecially becauleiW: 
party himſe ite knoweth perfectly that the (tt 
tollaterali warrantp was obtained by tust 
and againſt conſcience. = 7] 


C The fourth queſtion of the Dactor isa 
the wiecke of the Sea. wg 


Cap. 5 T. 


Pꝛay thee let mee now heare thy mind he 
L the law of England concerning gvds:Whi 
be wꝛecked upon the ſea map ſtand withe 
ſcience, fo: J am in great doubt of it. S. J 
thee let me firſt heare thine opinion whatti 
thinkeſt therein, D. The ſtatute of Well. tj 
that ſpcaketh of wꝛeckes 8, that it any a. 
dog oꝛ cat, come aliue into the land out eit, 
Ship oz Barge, that it ail not be iudga ier 
wꝛecke, ſo thatit᷑ the part to wm the g 
belong come wit hin a yeer anda day and ire 
them to be his t hat he ſhal baue th&,02 cli a 
they chall remaine to the hing And me inn 
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tthe laid ſatute Fandeth not with conſci⸗ 
t foʒ there is nolawfull cauſe whp the par · 
ught to kozteit his gods, ne the Ringo: 
we ougbt to haue them, koꝛthere is no cauſe 
oifeituretn the patty, but rather a cauſe ot 
ow e heauinels: Ind ſo t he law (&merh to 
ſoz row upon ſorow: Andtherfeꝛe dockozs 
dtommonl p, that he that hath ſuch nods is 
nd to reſtitutton, and that no cuſtome nia 
5, foꝛ they ſap it is againſt the e dbmandemkt 
od, Lev. 19. there it is commanded, that a 
1 thould love his ativhibour a8 himſelfe, and 
tthep ſap he doth not; that tak erh away his 
gbbours gods: dut they agree that if any 
n haue colt and labo: fot the ſauing of ſuch 
s wꝛecked, ſpectaily for ih gods as 
Id periſh ik they lay ſtill in the water, as 
ger, Paper, Sn t, Meaie, and ſuch other, 
t h& ought be to al{owed fo2 big coſts and 
0, but he muſt re ſtoꝛe the gods. except het 
d not ſaue them without putting His life in 
jard!efor thein, and then it he put his life in 
hiegpardie, e the owner by cOmon pꝛeſump⸗ 
had had no Wap to haue ſauedryem, then 
moſt commonly holden, that he may heepe 
zds in conſclence: but of other goods that 
uld not ſo lighi ip periſh, but that the owner 
tht of common pꝛelumptton ſaue them him⸗ 
ft. o that might beſaued without any perill 
t the takers vl them be bound ro reſtituti⸗ 
to the owner, whether hee come withinthe 
t 02 after the pears. 
Ind me thinketh this caſe is ſome what like 
(«fe that I ſhall put: ifthere where @ Law | 
U 4 and 


The 51. Chapter. 


andacuſtome in thisrcalm, oꝛ if it weregy 
ned by ſtatute, thattfany alien came them 
the realme in pilgrimage, and dped, that all 
gods ſhould be foꝛteit, that Law ſhould by 
gainſt conſcience, foꝛ there is no canſe rea 
nable whp the ſaid gods ſhould bee fozfe( 
And no moꝛe mee thintzeththere is of wien 


S. There be diuers caſes where a mi (halls 


His goods & no default in him:as where bez 
trap awapfrom a man and they be taken 
and pꝛoclatmed, and the owner hath not 

of them within the peare and the dap, thoy 
be made ſuffictent diligence to haue heard 
them; pet the goods be koꝛteited and no defa 


in him: 4 ſo it is where a man killeth ano 


with the ſweꝛd of J. at Stile, the ſwo2dh 
be fo2feit as a Deodand, and yet no default. 
the owner, and ſo me thinketh it map be int 


caſe, and that th the common law, befozet 


ſaid ſtatute, was, that the gods boꝛecked in 
rhe ſea, ſhali be foꝛfeit to the Ring, that they 
alſo foꝛteit now after the Dtatute;exceptt 
be ſaued by foilswing the ſtatute, foz the Li 
muſt needs reduce the p2operties of ail got 


{ome man, and when the gods be w2ecked, 


{leemecththbe pꝛopertie is in no man: but ad 
that the pzopertie remaine fill in the or 

then ik the owner percale would neuer cla 
then it ſhould not bee knowone who ought 
take them: and ſo might they be deſtroped 

no pꝛolit come of them: where foꝛe methin 
it reaſonable, that the Law ſhall appoint l 
ought to haue them, and that haththe Lav 
pointed to the King as Soueraigne and | 
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er the people. Do. In the caſes that thou haſt 
befoꝛe Of the ſtray and Deodand, there bee 
alder ations why they be foꝛkeit, but it is not 
gere: and me thinketh that in this caſe, it 
ere not unreaſonable that the Law would 
fer an y man that would takethem, to take 
dkepethem to the uſeof the owner, fauing 
g tea ſonable expences, and this me thinketh 
re moꝛe reaſonable Law, thã to pul the pzo= 
tie out of the o toner woit hotit cauſe. But if 
nan in the ſea caſt bis nods out of the hip, 
foꝛlakt᷑, there Doctoꝛs hold that euer ꝝ man 
wtabe them lawfullythat will: But other= 
lle it is( as they ſap)if hethzow them out foꝛ 


are that they ſhould ouercharge the ſhip. 


$. There is no ſuch La b in this Realme of 
"ds fozſaken: Foꝛ though a man weine the 
eſſion of his gods, and ſaith hee foꝛſaketh 
em, yet by the Law ofthe Bealme the pꝛo⸗ 
rtie rematneth ſtill in htm. and he may ſeiſe 
mafter when he will: Ind ik any man inthe 
tare time put the gods in ſafegard to the 
of the swner, J thinke he doth lawfully, 
that he ſhall be allowed fo2 his reaſonable 
pences in that behalfe, as he wall be of gods 
und, but hee ſhall haue no pꝛopertte in them, 
moꝛe than in gods found. And J would 
te, that it a man pꝛe ſcribe, that it be find any 
ts within his mano, that hee ſhould haue 
em as his obone, that that pꝛeſcription were 
ud: foz there is no conſideration how the 
elertption might baue a lawfuil beginning. 
t in this caſe me thinketh there is. D. Mihat 
that? St. It is this, The King ofthe wn cu⸗ 
ome 
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ſtome ofthe Kealme,asthe Loꝛdof the nary 

ſca is bound as it is ſaidts ſtower the Se 

the irats ⁊᷑ petit robders of the fea. Ind #g 

is readot the noble King Saint Edgar, that 

would twice in the pere ſcower the fea of (yr 
pirats:but J meane not thereby that the Kit 
is bound toconduct his Merchants upon i 
ſea againſt all out board enemies, vut that het 
bound onelp to put awap ſuch Mirats andy 
tit robbers. Ind breauſe that cannot bee do 
without great charge, it is notunteaſonablet 
be haue ſuch gods as be W2ecked upon the 
toward the charge. D. Upon that reaſon J wi 
take a reſpit tili another time. 


C The fift queſtion of the Doctor, whether 
ſtand with conſcience ro prohibit 4 luty 6f 
meat and'drinke till they be agreed. 


Cap. 52. 


I F one of the tit. men of an enqueſt know 

verp truth of his sone knowledge, audi 
ſtructeth his fellowes therot, and they wil in 
wile giue credencets him, Stheteupon becat 
meat and dzinkis pꝛahlbitedthem he is diu 
to that point, that either he mult a ſlent tothe 
and cine their ver dict aga init his otone kn0! 
ledge, and againſt his owne conſcience, 02 0! 
for lacke of meat: hom may the la do then ff 
with conſctence that will dziue an innocent 
t dat extremitx, oꝛ be either toꝛſooꝛne. 02 to 
tamiched e die foz want of ment. St. J taken 
the law of the tealme to be, that the J * 
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be lwoꝛne map not cat noꝛ dzinke till they 
greed of the verdict ; but truthit is there is 
Parime, and an old cuſtome in the la w chat 
y hal! not eat no2 diinke after they bee 
one fill chep haue giuen their berdict with - 
the alle nt and licence ofthe z uſticeg: that 
1621 by the tat foz elcheinii:s ot diuere 
anueaterncies that might to ow thereupon, 
d ilar ſocial p it they ſhould cat oꝛ d2tnke at 
coſts of the parties, and chert foꝛe ik they 
to tarp⸗ it mar be aid in an arreſt at the 
en ene: But with the aſlent of the Paftt= 
thep map both eat a d d2inke; stk any of 
Juro:s fall ficke befo:e thep hee agreed of 
r verdict ſo ſoze that he map not commune 
he berdict, then bythe aſſent of the Juſtices 
may haue meat and dꝛink. e alſo ſuchother 
nas as bo nece ſſary foz him and his fellows 
oat their owne coſts, oz at the indifferent 
is of the parties if they ſo agre, o? bpthe 
ent of the Juſtices, map both eat and dzink; 
 therefoze it the caſe happen that thou nes 
akeſt of, and that the Jurie can in nomie 


x4 in that verdict , and that appearcth to 


Juſtices bp examinatton, the Juſtices 
in that caſe ſuffer them to haue both meat 
ddzinke fo2 a time to ſee whether they will 
te, and if they will in no wiſe agree, J think 
tthe Juſtices may le ſuch az der inthe mat⸗ 
as ſhall ſeeme to them by their diſerstzan 
tand with reaſon and conſctence, by a war⸗ 
ig ofa new Equeſt, 4 by ſetting une upon 
n that they ſhal find ia belaꝛ: lee oc hex balle 
tt hall thinke bell v their dilcrttio u libe 
| + 
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aSthepmap doe if one e the Jurie dye bel 
ver dict, it any ot her like caſuatties fall ing 
be halfe. But what the Juſtices oeughtto do 
this caſe that thou haſt put in their diſcre 
will nottreat ot᷑ at this time. 


The s. queſtion of the Doctor, whethgt 
colors that bee given at the common Law in 
fiſes actions of treſpas, and divers other actin 
ſtand with conſcience, becauſe they be molt ci 


monly feined, and be not true. 


Cap. 53. 

B:ap thee let me heare thy mind to what 

tent ſuch coloꝛs be giuen, and fith they 
commonly untrue, how thep may ſtand wi 

' conſcience ? S. The cauſe why fuch coloꝛs 
giuen is this: There is a Maxime and a gi 
ofthe Law of England, that if the defend 
92 tenant in an atctid pleada ple that ami 
teth to the generall iſſue, that he ſhalbe comp 
led to the generall ifſue, and ik he will not, 
halbe con demned fo; lache of anſwer, and 
generall iſſue in Aſſiſe is, that he that is nat 
the diſleiſoz bath done no wrong, noz no dil 
fin. And in a wꝛitof Entrie in the nature ot! 
fſethe generail iCue is, that he difleiſcd h 
not. Ind in an actton of Trelpaſs that hee is! 
guilty, e ſs tuery action hath his generall [| 
aſſigned bp the Law,and the Tenaunt mut 
nete ſlity either take the generall iſſue , oꝛ pit 

Come plece in abatement ofthe w2it, to the! 
diction, to the partie, oꝛ elſe ſome barre os ie 
matter by wap of concluſſon. Ind therein 
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it S.infeffe B. Hart ofland,anda ſtranger 
gethan alli le age inſt the ſatd H. Hart, foz 
land, whole title he knoweth not: Inthis 
«if hee ſhould bee compelled to plead to the 
nt of the aſũi ſe, that is to ſap, that hee bath 
t no wꝛong ne no diſſeiſin, the matter Hould 
ut in the mouths of 12. lay men, thtch bee 
learned inthe law,andtherefo2e better it is 
the la w ber ſo oꝛdered, that it be put inthe 
mination ofthe Judges, than of lap men. 
d if the laid H. Hart in the caſe befoze re= 
red, would ple ad in barre ofthe afſiſe that 
at Stile was ſeiſed, and enkeo ted him, by 
t whereot he entred and asked iudgement, 
that Afliſe ould le againſt him, that plee 
te not good, koꝛ it amountech but tothe ge⸗ 
illiflue and therekoꝛe he ſhalbe compe lied to 
ethe gererall iſſue, oꝛ els the Aſſiſe ſhall bee 
arded againſt him koꝛ lack of anſwer. Ind 
efoe tothe intent the matter may be ſhew= 
nd pleaded bekoꝛe the Judges, rather than 
de the Jurie, the tenants ule to giue the 
intife a colour, that is to ſav, a colour of acti⸗ 
wherebp it (Hail appeare that it were Hurts 
to the tenant to put that matter that he ple· 
tothe tudgement of 2 men: the moſt cd. 
colon that is uſed in ſuch caſe is this, 
en he hath pleded that ſuch a man enfeotfe d 
as befoze appeareth, it is uſed that he ſhall 
dfarther, a ſaythat the plaintifeclatming 
colour of a dee d of fecffement made bythe 
froffoz, befoze the feoſtement made to him 
tre ns rigbt paſſed bp the deed, entted, up⸗ 


whom hee entred and asked Judgement — 8 
the 
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the Iffiſeipe againſt him. In this cafe becy; 
itappearcthto bee a doubt to unleatned yy 
whether the land paſſe bp the deed without 
ue ry oꝛ not, theretoꝛe the la w fuffereth thet 
naunt to haue that ſpeciali matter to bzingy 
matter to the determination of the Judge 
And in ſuch caſe tbe Judges map not put 
tenaunt fram the plee, oz they knew nat 
Judges, but that it is crue and ſo ik anp def 
be it is in the tenant and not in the Court.: 
though the truth bee, that there were ne 
d:cd of feoffem<nt made to the plauitife ast 
tenant pleadeth, petmethinketh there is no 
fault in the tenaunt, foꝛ he doth it to a god 
tent as be toꝛe appeareth. D. It᷑ the tenar zu 
that the feoffoꝛ made no ſuch deer d of feoſten 
to the plainttfe, tben there is a default int 
tenant to plead it: foz he Wwittingly faith 
gainſt the truth, and it is holden by all dea 
that euery lye is au offence moꝛe oꝛ leſle, fu 
it be ot᷑ malice, and tothe hurt ot his neighbo! 
then itis called Mendaciũ pernitioſum, and 
is deadly ſinne: and if it bee in ſpoꝛt, and 
the hurt ot no man, noꝛ of cuſtome uled ne 
pleaſure that be bath in lying, then it is bin 
all ſin, andit is called in latin, mendacium ic 
ſum and tt it be to the pꝛoſit of his neighbe 
andto the hurt ot no man, then it ts alſo ven 
fin, and it is called in latin, mendacium offid 
ſum : and though it be the lc aſt of thole th? 
pet it is a Veniati in and would beeſchel 
Stu. Though the midwiues of AT gypt | 
when they bad reſerued the male childzen 
the Mebzewes ſaxing to the king Pharao, 
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e Hebzewes had momen that were cunning 
the lame craft, which ere they tame had re⸗ 
rued the childzen aliue, where indeed they 
emlelues of pity and of dzcad of God refers 
them, vet Saint Hterome expoundedthe 
xt following, which (ateth, that our Le: 
erefoꝛc gaue them houſes, that is to be un⸗ 
trſtod, that he gaue them (pirituall houſes, 
nd that they bad therefoze cternall reward ; 
ndif they ſinned by that lye, although it were 
t ventall, pet Þ cannot ſee how thep ſbauld 
ue therekoze eternall reward. Ind allo if a 
an intending to lap another, ase me where 
gat man is, is it not better foz metolpe, and 
y, J cannot tell where bee is, though YJ 
now it, than to ſhew where hee ts, where⸗ 
on murder ſhoul dfollow ? Doct. The dee de 
at the Midwiucs of Ægypt did in ſaving 
echiid2en, was meritozious, and delerued 
ward euerlaſting (if they belceuedin God) e 
d god dee ds beſide, as it is to ſuppole the 
d, wheu thep for the loue of God, refuſed the 
ath ofthe Sunccents : and then though they 
ide a lye aſter, which was but ventall ſlnus, 
at could not take from them their reward, 
a veniall Anne Both not utterly extinct cha⸗ 
ty, but letteth the kergaur thereof; andthere= 
t it map well ſtand with the wordes of 
daint Hic rome, that they had ſoz their god 
deternall houſes, and pet the ive that they 
ade to be a veniall ſinne: but neuertheleſſe, ik 
ha lyc that is ot it ſelte but ventall, bea ſtir⸗ 
d wich an oth, it is almap mod tal, it he hne 
bekalle that he [weareth. Ind as to the other 
ques 
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que ſtion, it is not like to this queſtionthatyy 
bane in hand as me ſeemeth:foꝛ ſometime an 
toꝛ eſchewing of the greater euili map doe 
leſſe euill, and thẽ the leſſe is no offence in hi 
and ſo it is in the caſe that thou haſt put, oi 
in becauſe it is leſſe offence to ſap, hee wottt 

not where he is, though he know where he 

than it is to ſhew where hee is, whereuy 
murther ſhould follow, it is therefoze no ſi" 
to ſay hee wottcth not where he eis: foz cue 
man is bound to loue his netghbour, andifh; 
het tn this caſe where hee is, knowing h 
death ſhould follow thereupon, it ſe&meth th 
hee loued him not, ne that hee did not to him 
he would be done to: But in the caſe that t 

be in here, there ts no ſuch ſin eſchewed: 1. 
though the party pleadeth the generall ifly 
the Jurie might find tbe truth in euerpthing 
and there foꝛe in that he ſatth that the plainti 
claiming in by the colour of a deed of feftement 
where nought pafſed, entred #c.knoWing th 
there was no ſuch feoffement, it was a {ye 
bim and a bentall finne, as me thinketh. 2 
euerp man is bound to ſuffer a deadly ſin 
in his neighbour, rather than a beniall ſinne 
bimſelfe, 

St. Though the Jurpupð a generalifſue,ms 
find the truth as thou ſapeft , pet it is mut 
moꝛe dangerous to the Jurp ts inquire ofinany 
points, thanto inquire only ot᷑ one point. Ah 
foꝛaſmuch as our Loꝛd hath giut᷑ a comand 
ment to euerp man upon his netghdour : ther 
fo:e euery man is bound to foꝛce aſmuch as 
him is, that by him nooccafls of . l 
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neighboꝛ. And foz the lamecauſe, the lam 
hoꝛdained diuers maximes and pꝛinctples, 
erby iſſues in the kin gs court map be ioined 
one point in certain as nigh as map be, and 
generally, leſt off t ce might follow therupd 
unſt God e a hurt allo untothe Jurp, wher- 
eit ſee meth that he loueth not his neighbox 
him lelte, ne that he doth not as he would be 
e to, that cffcreth lueh danger to his neigh⸗ 
where he map well a conuententl p Rp it 
him, te he will toliow the oꝛder of the law 
emeth that he putteth himſeife wilfullp in 
atdpthat dot h it, and it is w2itten Eccle. 3. 
tamar peticulũ, in lo peribir, that is to ſap, 
hat loueth perili hall periſh in it, æ he that 
teth his netghhoꝛ in perill to offend, putteth 
elfe in the lame, and le ſhould he. doe, mee 
eth, that would Wilfullp take the generall 
e, where hee might conuententip haue the 
all matter: and furthermoꝛe it is no oft ẽce 
J unctes and rulers to ſuffer contracts, and 
ung and {cling in Markets and Faires, 
Th both perrurp and deccipt will folie 
ttupon, becauſe ſuch contracts be neceſſary 
the common wealth: fo tt feemoth likewile, 
tthere ig no de fault in the partp that ples⸗ 

ſuch a ſpectall matter to auoid from his 
bbour the danger of perturp, ne pet in the 
though they induce him to it, as thep doe 
time koꝛ the intent befvze rehearſed. And in 
wiſc ſore will ſay, that if rulers of cities c 
unaltics ſometime fo2 the puniſhment ot 
$,murthercrs, 4 ſuch other offenders will 
he intent they would haue them to con⸗ 
* fe le 
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feſſe thetruth) ſay to them that bee ſuſx 
that they be info2zmedofſuch certaine defayj 
02 mildemeans92s in the offendo:s, & thatt 
doe to the intent to haue them to conkeſſ 
trueth, that though the p boere not fo info;w 
that pet it ts no offence to ſap they were lo 
toʒ med, becauſethe doit foꝛ the c mon wel 
foꝛ if offendozs Were fuffered to goe unpun 
ed, thecommon wealth would cftſones de; 
andutteripperiſb. 

D. I wtitake aduiſement up thy reaſon 
this matter till another ſeaſon, and J wiling 
aske the another queſtion ſomewhat like u 
this, I pzapthee let me heare thy mind then 
St. Let me heare thyqueſtton, and J (hail h 
god wiltſap as J thinke therein. 


The 7.queſtion of the Doctor concerning 


pleading in Aſſiſe, whereby the tenaunts 
ule ſometime to plead in ſuch maner 
that they thall confeſſe 


no Ouſter. 


Cap. 54. 


I. is commonip uſed as J haue bearb. 
bat when the tenant in A ile pleadeth 
a ſtranger was ſeiſed and enfcoffed him, 
giueth the plaintife a colour in ſuch mane! 
betoꝛe appeareth in the xlbiii. Chapter, 
the tenant many times when hee hath ple 
thus, and the plaintite clatming bya colon 
a deed of feoffement made bp the ſaid ſit: 
ger, wherenought paſſed by the der de, en 
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d that then they uſe to ſap further upon 


em . B. entred, upon whomthe tenaunt 


tred, where inder de the ſaid A. B. neuer en= 


d, ne happtip there Was nenet o ſuch man: 


1» canthis pieding be excuſed of an unttuth 
d what reafonable cauſecan bee ſohy ſuch a 


ding ſbould bee ſuftered againſt tde truth? 
The cauſe whp that manner of pleading ts 


feed, is this: Ik the tenant by his leading 


feſſed an immediate entrie upon the platn= 
, 0: an immediate putting out of the ptatn= 


wich in Frenchiscalledanouffer, the it 


title Were after fotind fo2 the platntife, the 
ant by his conkeſſton were attainted of the 
eli. Ind becaufe it may bee, that though 
platiitice Dave god tttle to the Land, that 
the tenant is no diſſeiſoꝛ: T heretoꝛe the te= 


Ws ulemany times to plead in ſuch maner as 


ard! 
th 
im, 
qanet 
er, 
vies 


d fir 
ö 


ö 


haſt ſaid befo2e, to ſane themſelues from 
eſſing of an Dufker,# ſotfthere be any de- 
ttt is not in the Court, ne in the Lab, foz 
know not thet ruth therein tiil it bee tried: 
me thinketh alſo that there is in this caſe 
bt little delault 02 none in the tenant noꝛ in 
ounſell, lpeciaiip it the counfett know that 
enaut is no diſſeiſoꝛ. But as co that point 
ay ther that thou as thou Haſl-taken a re- 
to bee aduiſed, oꝛ that thou heb thy full 
din the queſtion ot a coloꝛ giuen in Aſſiſe, 
reof mention is made in the ſad 49. Thap- 
that Þ likeworſe may haue a like reipit in 
aſe till another time, ts bee a duiſed, and 
I chali with god wilt chew ther my tall 

therein. fe: 
* + D. E | 
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D. I am content it be as thou ſaiſt, but J gn 
thee that J map pet adde another queſtion 
the 2. queſt ons betoꝛe rehearlcd of the colon 
in aſſiſe, and fer le thy mind therin, becauſettz 
ſoundeth much to the ſame effect that the oth 
do (that is to ſap) to pꝛoue that there be diu 
things ſuffered in the la bo to bee pleaded th 
bee againſt the truth: and I pꝛap thee lctm 
he reattet know thy mind in all thzee queſtion 
t thou ſhait then with a geod will know ming 
S. I pꝛaptbhee ſhew me the caſe that thou (pralif 
keſt of. D. It᷑ a man ſteale a hoꝛ ſe ſecret ip int 
night, it is vled that rhereupd he ſhalbe indit 
at the kings ſutt. andit is uſed that in that in 
dict ment trail be ſuppoledthat he ſuch ada 
and place with foꝛce and armes (that is to ſay 
with ſtaues, words, and kniucs. c, fe ionioul 
iy ſtolethe Hozſe again the kings peace, th 
fozme mul? be kept in cuerp indicment, thou 
the fcion had nt ither ſweꝛd noꝛ other weapa 
with bim, but that hee came ſecretip withoi 
weapon. Bow can tt tberefeꝛe be excuſed, b 
that therein is an untruth ? t. It is not allcal 
ged in the indictment bymattcr in deedthathi 
had ſuch feapon,forthe form of an tndictmicr 
is this, | 
Inquiratur p 01-5 Rege, ſi A. tali die & Ann 
pud tale locum vi & armis, videlicet gladiis $ 
talem equum talis hominis cepit &c. 
Andthenifthe: welue men be onip chat! 
with the eff-+ af the bill, that is to ſay, wi 
ther he bet gu. v of the felony oꝛ not, and n 
whether he bee gunty umder ſuch maner an 
fozme as the bill ſpeciieth oꝛ not: and ſo | 
" 
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ey ſay billa vera, thepſap true as they take 
e effect of the bill to be. 2 nd therefozetfthere 
ere falſe latin inthe bill of indictment, @ the 
ur y fatth hilla vera, pet their verdict is true: 
their verdiet retcherh not to the truth oz 
[hod of the latin, bur to the felonp, ne tothe 
zm of the woꝛ ds, but tothe e ſfect of the mat= 
t. tꝭ at is to inquire whether there were any 
ich felonp done bp the perſon oꝛ not: & though 
ge bill varie from the dap, from the peere, 
ud allo fromthe place where the felonp was 
ne in, lo it vary not from the ſhire that the fe= 
ny was done in, andthe tury ſaith billa vera, 
ty haue giut a true verdict, foꝛ thepare bond 
the it oath to giue their verdict accoꝛding to 
t effect of the bill, not accoꝛding to the fozme 
the bil. And ſo is he that maketh a Vow bond 
k:wile to that that bp the Lab is the effect of 
i auo o, and not one iy to the woꝛds of his a= 
Wow. Zndifa man auow neuer to cat white. 
Prat, pet intime of extreame neceſity, He map 
it whit meat, rather than dpe, à not break his 
ow, though he affirmed it with an oth : koꝛ 
the effect of his auow,extreme necellity was 
tcepted, though it were not expꝛellp excepted 
the wo2dgof the abo 4 ſo like wiſe though 
e woꝛds of the Will bee to inquire whether 
ch a man ſuch a day and peare, and in ſuch a 
ace did ſuch a felonies et the clic of the bit! 
toinguire whether he didthe keionie Within 
he ſbire 02 no: &therefo2e the Juſtices bekoꝛe 
whom ſuch Indictments bee taken, moſt com = 
on ip inkozme the Jurp chat they are bound 
0 tegard the effect of the bill, 4 not the koꝛme. 
X3 Ind 
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Andtherekoꝛe therets no untruth in this (x 
neither in him that madethe bill, ne pet mg 
Jurie as me ſeemeth. D. But te the partie tt 
owed the hoꝛſe bꝛing an action of treſpaſſe, a 
dec lareth that the defendant twk the hoꝛſe w 
koꝛce and armes, where Hetwke Him with 
fo:ceand armes: how may the plaintife 

be excuſed of an untruth? S. And ifthe plain 
ſurmiſe an untruth, what is that to the Court 
oꝛʒ to the law foꝛʒ they muſt beleeue the plaint! 
till that that he ſaith he denied by the dekendi 
And pet as this caſe is, there is no unt ruth 
the plaintife, to ſay he rok the hoꝛſe with fo; 
and armes, though be came neuer ko {ſecretly 


without weapon, foꝛ euer treſpaſſe is in i 


law done withfo:cc and armes, ſo that if hel 
attainted and found gniltyof the treſpas, he 
attainted of the foꝛce and armes: Ind fitht! 
law adiudgeth euer treſpaſſe to bee done h 
fo:ce, therefo:e the plaintite ſaith trulpt hat 


twke him with foꝛce, as the law meaneth to. 


fo:ce. Foz though hetooke the hozſe as a fel 
pet upon the felonious taking, the owner mi 


take an action ottreſpaſſe tf he will foꝛ euere a 


lonie is a treſpaſſe and moꝛe. And ſo J hi 
chewed thee ſome part of mp minde top:0 
that tnthoſe caſes there is no untruth, neitt 
in the parties, neither inthe Jurie, no? int 
Law. Meuertheleſſe, at a better leaſure J. 
Hew thee mp mind moꝛe fylly therin with g 
will as thou haſt pꝛomiſed mee to doe in the 
ſes of colours of the Aſſiſe, and of the oul 
that be befoze rehearſed, 


T 


— — 
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The viii. queſtion of the Doctor, whether the 
Statute of x1v, of Edward the third of 
Silua cedua ſtand with 
conſcience. 


Cap. SS. 


"WW the 45. vere ot the raigne of Ed 3. It was 
tacte d, that a pꝛohibition ſhouid lie where a 
an is implea de d in the court Chꝛiſſian fo: 

imes of wad. of the age of xx pear 02 aboue, 

be name of Silua cedua; hom may that ſta⸗ 
We ſtand with conſcienct that is fo directly a= 
act the libertie of the Church, and that 16 
de st ſuchthings as the parliament had no 

the zit to make anp law of? S. It appeareth 
he ſaid Statute, chat it is enatted, that a 
1 ohibition ſhould lie in chat caſe, asit had v⸗ 
to do befoze that time, and if the pꝛohibition 

+ Mya pꝛeſcipeton befeze the ſtatute, why is 
then the Fatute geod as a cenſirmation of 

t pzeſectption? D. It there were ſuch a pꝛe⸗ 
„iption befo2e the Statute, that pꝛeſcription 
is vopd, foꝛ it pꝛohibitech the payment of 
thes of trees ofthc age of xx.pere oꝛ aboue, 

d paping of tithes is grounded altycil-vpon 
lab of God, as upon the la wof reaſon, nnd 

and thoſe Laos lieth no pꝛeſcription asit 
holdẽ moſt c dᷣmonlip by all men S. That there 

es tuch a pꝛeſcriptid befoꝛe the ſaid ſtatute, E 

it it a man betoꝛe the (aid ſtatute had bin ſued 
we ſpirituall court foz tithes ot wod ofthe 
etxx. rere 07 aboue, the p2ohibitioniay, as 
* 4 appea⸗ 
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n ppeareth inthe laid ſtatute, and it cannot) 
thought that a ſtatute that is made bp gutly 
ty ot the whole reaime, alwcli ofthe Ringe 
ofthe Loꝛds ſpirituall # tempoꝛall, as of allt 
commons will recite a thing againſt thetru 

t furthermoꝛe Jcãnot ſee how it can be git 
ded bp the law of God, o2 by the la w ok real 
that the x part ſhould bee paid foꝛ tith and 
other poꝛtion but that, vut thinke that it! 
grounded upon the Law of reaſon that n 
ſhould giue a reaſonable po2tion of his gy 
tempoꝛali to them that mintſter to him thin 
ſpiritual:toꝛ euer ꝓ man is bound to hono: 6 
of his pꝛoper ſubſtance, and the gtuingoffh 
poꝛtion hath not bin only uſed among faith 

people, but alſo among unfaitbfuil,asit app 
reth Sen. 47 where cozne was giuen to 
pꝛieſts in Egyst of cHmon barns. And 5. 
in his Epiſties affirmeth the lame in ma 
places, as in his firſt E piſtleto the Cor. cn 

where he ſaith, He that woꝛketh in the chm 
ſhail eat of that that be longeth to the C hun 

And in his E piſt le to the Gal. cap. 6. he lu 
Let him that is inſtructed in ſpiricuailtlin 
depart of his gods to him that inſtructeth bil 


And d luke cap ro. ſaith. That the wozkenſſſÞſa 


is woꝛt hy to haue His hire. Ali which laß 
mapright conuententip bee taken and app! 
tot is purpoſe, that ſpirituall men which! 

niſter to the people ſpirituali things, ought 
their miniſfration to Have a competent lin 
of them that thep mimſter unto. But that 
tenth part ſhould be allitgned foꝛ ſuch a pon 
and either moze no: leſle, J cannot peri! 
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at that ſhould bee grounded by the Law of 
aon, noꝛ immediatly bp the Lab of God: fo: 
fo:e the Law written there was no certaine 
tion aſſigned foꝛ the [pirituall Miniſters, 
ither the x. part, noꝛ the xit, part, bnto the 
me of lacob : for it appeareth Gene. 28 that 
cob auowed to pap Dilmes which was a= 
ong the Jewes foz the x. part, if our Lozd 
zolpere d him in his tournep, and if the x part 
d beene duetp befoꝛe that auodo. it had bin in 
aine to haue auowed it, and ſo it had it it had 
in grounded bp the Law of reaſon: and as to 
hat is ſpoken in the Evangeliſts, and in the 
ew Law of Tythes, it belongeth rather to 
he giuing of t yt hes in the time ofthe old law. 
han of the new Lato, as apprareth Mathew 
3. and Luke 11. where our Loꝛd ſpeaketh to 
he Phariles, ſa ping, io to pot! Phartles that 
the mints, rue, and herbs, and toꝛget the iudg⸗ 
ent andthe charity of God, theſe it behoucth 
ou to doe, and the other not to omit, that is to 
ap. it be huet h pou to doe Juſtice, andcharity 
f God, a not to omit pa ping of t thes though 
tbe of ſmall things, as of mints, rue, herbes, 
and ſuch other, And allo that the Phariſe 
laith Luke 17. J pap mp tpthes of all rhar J 
haue, ft is to be referred to the old La, not to 
he time ot the new Law: Theretoꝛe as J take 
the paying of Tythes. 02 of a certaine poz= 
id to ſpiritual men fo2 their [prritual mimſtra⸗ 
lon to the people, hat h bin grounded in diucrs 
maners, Firſt befoꝛe the law waitte.,acerraine 
poꝛtion ſufficient fo the ſpiritual! Mintſters 
was due to them by the Law of nature, * 
atter 
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after them that boe learned in the Law oft 
Bealee is calied the lakwof reaſon, a that pc; 
tion is due by all la wes. And in the law wn 
ten, the Je wes were bound to giue t he x. qui} 
to theit pꝛieffs al well bythe latdguow of I. 
cob, as bp the la wo God in the old Teſtamei 
calledthe Zudictalls. Ind in the new law ih 
papingot the x. patt, is by a law that is nu 
by the Church. Andthereaſon where fozet h. 
x. part was oꝛ dai ned by the church to be pan g 
toꝛ thetithe, was this; There is no cauſe ae 
the people ofthe new law ought to pay leſſe 01 
the miniſters sf the new 1aw, than the peopl. 
of the old Teſtament gaue to the ainillers Mit 
the old Teffament : Foꝛ the people of the nei; 
Law be bound to greater things than the po... 
pie ofthe old Law were, as it appeareth Mah, 
5. where it is ſaid ; Vnleſs your good work 
abound aboue the works of the Scribes and th hi 
Phariſes, ye may not enter into the Kingdom 
of heauen. IAndthe lacrifice ofthe old law wa 
not ſo honourable as the ſacrifice of the net... 
Law is: fo: the ſacrificeof the old law wal 
only the figure, and theſacrifice ofthe new lay... 
is the thing that is figured, that was thethi 
Dow, this is thetruth. And therfoze the C huren 
bpon that reaſonable conſideration 02dayneMg., 
that the x, part Gould be paid foꝛthe ſuffenit, ; 
of the Miniſtersin the new Law, as it wah 
fo: the ſuſtenance ofthe Miniſters in the oa 
law. e ſo that law with a cauſe may be intreaſer 
{ed oꝛ miniſhed to moꝛe portion 02 to leſſe are 
Hall be nece ſſarp fo2 them. Do. It appe aten 
Sen. 14. that Abꝛaham gaue to Sticheſedee 


diſm⸗ 
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$, and that is taken to be the x. part, and 
was long befo2e the law wꝛitten, and ther- 
tit is to ſuppole, that he didthat by the law 
50d. S. It appeareth not by anp Scripture 
he did that bp the commandementof God. 
by anp reuelation: Andtherefoꝛe it is rather 
ſuppoſe that hee did part or dutp, and part of 
zowne frer will, toꝛ in that he gaue che dil⸗ 
zas arcaſsnable poꝛtion foꝛ the ſuſtenance 


Velchtſedech and his mintfters, he did it by 


commandement of the Law ofreafon, as 


bre appeareth, but that He gaue the x. part, 


it was of his free will, a becauſe he thought 
ufficient c reaſonable:but tt het had t 

tit. part, oꝛ the xtii. part had ſufficed, Hee 
Wiaht baue giuen tt, and that with god cou» 


a ence, Ind o J ſuppole that in the new law, 


e giuing of che x. part is by a Law of the 
hurch and not bpthe Law sf God, unleſſe it 
taken that the law of the church is the law 
God, as it is lometime taken to be, but not 


M viopꝛiatly o: tmmediatly, fo2 chat is taken 


ppꝛopꝛiatlyto ve the law of God, that is con⸗ 


ned in ſcripture, that is to ſay, in the old te⸗ 


ament and inthe new. Do. It is ſome what 


uengerous to ſapthet tythes be grounded on⸗ 

u gaupon the law el the Church: foꝛ ſome men. 
"Wits ſatd, ſapthat mans Lao bindeth not in 

nſcience, and\s they might happen tomakea 


oldneſle therby to deny their tithes. S Jrruſt 

here be none ofthat opinion, & it there be it ts 

tat pitie: And neuertheleſſe they may be com- 

led in that cafe by che taw of the Churchto 

their tithes alwel as they ſhold beit paying 
0 
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of tithes boere grounded mer relp bpon the laſs 
of God. D. I thinke wel it be as thou ſaiſt i 
therefoꝛe J hold me contented therein. B ra 
pꝛapthe ſheto me thy minde in this queue 
Ita whole countreypꝛeſcribedte pap no tui 
foꝛcoꝛne oꝛ hap, no2 iuchot!cr, whetherthW"! 
thinke that that pꝛeſcript ion is god. St. Tee 
queſtion dependeth much up õ that that is la:: 
be foꝛe: foꝛ it paping of the x part be by ther 
of reaſd oꝛ by the lawot God, thẽ the preſcrighs®' 
tion is void, but it it be by the law of man, th he 
it is a god pꝛeſcription, ſo that the Miniſt e 
haue a ſufficient poꝛtion beſide, D. Iohn Ge 
which was a Doctoꝛ of diuinttp, in a treatiſſſÞ"" 
that be named Regalæ morales, ſaith, that Dit: 
mes be paied to Pꝛieſis by the law of God. ; 
The woꝛds that he ſpeakcththere of the nahe 
ter be theſe, Solutio decimaũ lacerdotibus, t 
de iuredivinꝰ, quatenus inde ſuſtetent᷑: (cd q 
ad tam hanc vel illã aſſignare, aut in alios red ci 
tus comurare, poſitivi iuris exiſtit, that is t 
much to ſap, The va ping of diſmes to Peu 
is ofthe law of God, that they may thereby 
ſuſtatred, but to aſſigne this poztion oꝛ th 
oꝛ tochangẽ it to other rents, that is bpthe lu? 
poſittuc: a it it ſhould be takt that by that wa 
Decimarũ, which tn Engliſh ts called diſmes WM" 
tiths,that be meant the x. part, andthat that. 
part ſhould be paid foꝛ tith by the law of S 
then isthe lente nce that kolloweth after again 
that laing: foꝛ as it appearetÞ aboue, the 19 
ſaith after wardthus, but to aſſigne this pa 
on oꝛthat, oꝛ to change it into other rents” | 
longeth to the law pollttue, that is, to the li 
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ul an and if the x. part were aſſigned by God, 


map not a leſſe part be aſſigned by the law 
nan, foꝛ that ſhould be contrarpto the Law 
pod, and ſo it ſhould be void. And me thin⸗ 
tb, that it is not likelythat ſo famous a clerk 
ad ſpeake any ſentence contrarpto the law 
Cod oꝛ contrary tothat hee had ſpoken be⸗ 
: to pꝛoue he meant not by the terme De- 
en thatdiſmes ſhouldalway be taken foꝛ the 
e rart it appeareth inthe 4 part ot his wozkes 
th he zz title Literæ where he lait h thus, Non 
uur portio curatis debita proprerea decimæ, 
quod ſeniper fit decima pars, immo eſt inter. 
earth” <2 aut tricetima : That is to ſap, the 
Dill:tion due tocura's-tsnot therfoꝛecalled dil⸗ 
d. Ne, fo: that tis alwaythe x. part, foꝛ ſome⸗ 
maleit is the xx. 02 the xxx part: ᷑ ſo it appta⸗ 
is. I that by this word decmarũ, be meant in 
ert befoꝛe reheatled a certain poꝛtion, a not 
aſetipthe x. part and that the v oꝛtion ſhould 
t radto Pꝛieſts bythe law of God, to ſuſtain 
tel with taking as it ler metht he la wok reaſon 
by bat ſaying foꝛ the law of Sod, as it map on? 

be wellandconu nientip taken: becauſe 
ella w of reaſon is giuen to euer p reaſonable 
wol ture by God. And then it followeth pur⸗ 
es W'tly hat it belongeth tothe law of man to 
hat isne tis poꝛtion 02 that as neceſſity ſhalt 
Siure for rhetr ſultenance, and then his ſay⸗ 
a agreeth wellto that that is ſaid befoze, hat 


- nel te ſay, that a certaine poꝛtion is due fo: ' 


ponts, oz thetr ſpirituall miniſtration bythe 


eo MO of reaſon. I ndthen tt would followthere= 


eue, that ik it were oꝛdained koꝛ a law, that all 
pays 
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paying of tythes ſhould from hencefoꝛth c 
that euery curar ſhouid haue aſſigned to 
luchcertainportion of land, rent, oꝛ annuity 
ſhoutd be ſufficient foꝛ him, c toꝛ ſuch minis 
- as ſhould be neceſſaryto bee under him, acc 
ding tothe number of the people there, oꝛ t 
euer v Pariſhoner oʒ houſholder ſhould gin 
certain ſum ot mony to that ufe, J ſuppoſe 
law were gd: 6 that was the meaning ol 
Gerſon , as it ſemeth in his woꝛds befoze 
herſed, where he lalth, dut to changetithest 
other rẽts, is by the law pofitine t hat is to ſa 
by the law of man. And ſome thinke that 
whole Country Preſcribe to bee quite of bot 
tpthes of coꝛn oꝛ graſſe. fothat the Spiritus 
Miniſters haue a ſufficient poꝛtion beſide 
liue upð t hat is a god pꝛeſeription, æ that th 
ſhould not offend, that in ſuch countries pay 
no tythes: foꝛ it were hard to ſap, that all ii 
men of Jtaly , 02 of the Eaſt parts bee dau 
ned, becauſe they pa notpthes, butacertain** 
poztton after the cuſtome: therefozecertaine WF 
is, to pay ſuch a certaine poꝛtion aſweltheyi e 
all ot het be bound, it the church aste it, anyci 
tome not withſtanding. But it the Chur 
aske it not, it ſemeth that bp that not askin 
the church remitteth it, e an example therof u 
maytake ot the Ipoſtie Paul, that though! 
might baue taken his noceſfary liuing of tha 
that he pꝛeached to, vet he toke it not, © nent 
theles they that gaue it him not, did not offen 
becauſe he did not aske it. But it one-man in 
town would pꝛeſcribe to be diſcharged of tyth 
of coʒne i; graſſe, mes thinkeththe preſcript 
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ot god, unles he can pzone that he recopen= 
hit in another thing: ſoz it ſe meth not rea= 
able that he Honid pay leſſe fo2 his tythes 
an his neighboꝛs do, ſingthat the ſpirituas 
niſters are boũd to take aſmuch diligence toꝛ 
m, as they be fo2 any other of that partfh : 
herfoꝛe it might ſtãd with realõ t hat he ſholo 
copelled to paß his tiths as his neighboꝛs do 
es he can pꝛoue that he paicth in recompẽce 
crof, moꝛe than the x. part in another thing. 
geuertheles I leaue the matter ts the iudgmẽt 
other. a then foꝛ a further pꝛofe, thaughthe 
d pꝛeſcription ot not paying tithes for trees 
20, pere ⁊ aboue, were not gd, yet that that 
tua co ne a graſſe ſhould be god, ſome make thus 
aſon:thcy lap · t hat there is na tith but it is ei 
tr a pꝛe dial itith · oꝛ a perlonalltith o a mixt 
hand they ſap that if a tith ſhould be paid at 
es wha they be (old, that t he tyth wers nota 
edial tith,foz the pꝛediattithot tree sis ot ſueh 
tains 535 bzing foꝛth fruits a increaſe peretp, as 
ine te trer s, nut tree s,peare trees, æ (nch other. 
ereof the pꝛedialli tich is the apples, nuts. 
res, a ſuch other frutts-as come to the pere= 
whẽ the truits be tithe d it the owner after 
the tres, there is no tith duet herby, foto 
s may not be paid of one thing, andofehoſe 
s, that is to lap, ot pꝛediaſ tiths was the c 
indmẽt giuen inthe old laboto the Je woes, as 
eareth Levit. 27. Whereit is ſaid, Ommes de- 
nz terræ, ſive de pomis athorũi, ſe de frugibus, 
In ſunt, & il fanctißc tun, thae is to ſap, ald 
yt sor the earth, either of zppics of tres, os of 
ines, be our loꝛds, & to himthep be ſãaiñed. 
| and 
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1 
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andthough theſaid Law, (peaketh eniy of x 
ples, pet it is underſtood of all ma ner of fruit 
And bccavule it ſaith that all the tpthes oft 
earth be our Lo2ds, therefoze calues lamb. 
and ſuch other muſt alſo be tithed and they 
called bp ſome men y2cdtall tithes, that 1g 
ſap, tpthes that come of the ground, hoiy} 
they call them onlp Predials mediate, they} 
the ſame tythes that in this writting, bee call 
mixt tyths, andthe other tythes (that is to (a 
tyths ot apples & coꝛne, and ſuch other be call 
Predials immediate, fo2 thep come imme diat 
ot the ground, and lo da not mixt tythes as eu 
dently appeateth. Do. But what thinkeſt th: 
Gail be the pꝛediall tythes of aſhes, elmes, li 
lowes alders, and ſuch other trees as beater 
kruits, whereofany pꝛoſit commeth, wohpſhe 
not the 10. part of the ſelfe thing bee the tyt 
thereof, it they be cut downe, al well as it is 
coꝛne and graſſe? St. Foꝛ I thinke that there! 
to that intent great diuerſitie bet wee ne co: 
graſſe, and trees, and that for diners conſid 
rations, mhercofone is this: The pꝛopettyt 
con t graſſe is not to gro oucr one pere, an 
if it do, it will periſh and come to nought, an 
ſs the cutting do bone of it, is the perfection an 
pꝛeſeruation thereof, and the ſpecial l cauſe th: 
any increaſe followeth of the ſame: And then 
foze the tenth part of the increaſe (hail be pay 
as a pꝛediall rpth, and there no deduction tha 
bee made fs: the charges of it: Ind ſo it 1s: 
heey and beaſts that muſt bee taken and bi 
led in time, foꝛ eis they map periſh and cone! 
naught: but when trees be felled, that fell 
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not the perfection of thetrees, ne it cauſeth 
them increaſe, but to decay: Foꝛ moſt 
nmonip the trees would bee better bf thep 
tht grow itil .Yndtterefoze upon that that 
e cauſe ofthat decay a diſſtuctton ol them, 
xmeththere can no pꝛedial tith ari(3:@ lome 
ſay that this wasthecaule / why our Lo2d 
he ſatd Chapter of Levit 27 gaue nocom= 
dement to tithe the trees ,/ but che krutts 
he crees ouely. Do. It appeareth in Paralip. 
that the Je weg in the time of the King A 
nas offered in the Temple All things that 
ground bzought fozth, and ehat was trerg 
well as coꝛne ᷑ graſſe. Sr. It appearerh not 


wer did that by the commalindement of 


d, audthercfo2e it is like that they did it of 
owne deuotion, andofa faucut that tl 
aboue their Buctp to the re pairing of the 
Wivle, which the king Ezechns had the 2 
nde d to be repalre d: And ſo that text 
not hing that tythe ſhould bee "paid os 
And therekoꝛe they ſapfarther,thaterith 
that if a man to the intent her would pa 
xthe, would wulful y ſuffer his Toziic and 
eto ſtand ſtinl andto periſh he cheuld of= 
conſcience thereby: but though hee futter 
tes to ſtand ſtili coutinuallß Without kel⸗ 
becauſe Hee thinkcth atpthe would be al⸗ 
{f he felledthem (lo that he doe it not ot an 
vill to the curate) her offenvetly not in 
ence ,, ne he is not bound to reſtitutton 
foze,as he ſhouldobt itit wert of 'cotfie and 
t, as betoꝛs appoarcth, And another di⸗ 
eisthis: In — oftprh Wed, wy 
tit 
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tpthe thereof would ſerue ſolittle tothaty 
pole that tythes be paied foꝛ, that it is net. 
ly that theythat made the La bo foꝛ paymen 
tithes, intended that any tithe ſhould bee 
fo: trees 62 w od: Foz the ſpirituall mini 
muſt of nece ſſity ſpend daily and wer kelp 
therefoꝛe the tithes of trees 03 wood that 
meth lo ſeldome, would ſerue ſo little to 
purpole that it ſhould be paid foꝛ, thatit wil 
not heipe them in their neceflity : Soth 
they ſhould bee dꝛziuen to truſt thereto, tha 
it might he lpe him in whoſe time it ould! 
pen to fall, pet it ſhould deceiue them that 
fed to it in the meane time, and alſo hi 
leaue the Pariſh without any to mini 
them. D. I would well agree that fo: tregli 
bearefruitthere ſhould no pꝛediall tith be 
when they be ſold e foꝛ the pꝛediall tithe oft 
is the fruits that come of them) and (0 tif 
cannot bee two pzediais of one thing, 26 
baft ſaid. But of other trees that bear! 
fruit, me thinketh that a pꝛediall tyth i 
bee pated when they be ſold, and ſe it apa 
that there ought to bee by the conſtitution of 
uiuciali made bp the reuerend Father in 
Robert Winchelſie late Atchbichepof Ca 
burte, where it is ſaid and declared, that W 
cedua is ofeuery kind of trees that baue. 
in that they Gould bee cut, 02 that he a 
bee cut, whereof we will, ſaith be,thatthe 
ſeſſout of the ſaid wwds bee compelled by 
cenſures of the Church to pay to the Vi 
Cburch.oꝛ mother Church, the tith as 
62 pzediall tithe: Indio anne ! 


ity 
t i 


nen 
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tion pꝛouincial a pꝛe dialltith muſt be paid 
uch trees as haue no fruite: Foz I would 
llagre that the ſaidconſtitution pꝛouintiatl 
tchethnot to tres that bear fruit although 
wozds bee generallfoz all trees (as befoze 
arcth.) S. I take not the reaſon why a pꝛe⸗ 


! tith ſhould not be paid foz trees that beaee 


it to ber, becauſe two pꝛedialltithes cannot 


mid fo: one thing: koꝛ when the tyth is patd 


ambes, vet hall tyt he be paid ot coll ot᷑ the 
e ſher pe ( foꝛ it is paid foꝛ another increaſe) 


v (01t map be ſaid that the fruit of a tr ig 


increaſe, and the felling another: But 


abe the canſe to be foz the two cauſes be= 


rehearled, and alſo foꝛaſmuch as the kelling 
ot pꝛoperlp an increaſe of the tres but a 
tuction of the trees, as it is ſaid befoꝛe. And 


her J would heare thy mind vpont he laid 


utution pꝛouinctail, which will, that tythe 


Wid be paid foz trees by the poſſeſſo2s of the 


d,that ifthe poſſeſſour ſel the wood for C. i. 
giue the buper a certaine time to fell it in, 


. tyth (all the poſſeſſoꝛ pa as long as the 
ſtandeth 2 Do. I thinke none, fozthe pꝛe⸗ 


tith commeth not tilithe wed bee felled, 
a perſonalt Tythe hee cannot pa p, no moze 


ifa man plucke dowone his Houſe and ſel⸗ 


it oꝛ if he ſel all his land, in twhichcaſes Y 
} welt he ſhall pap no tithe neither perlo⸗ 
192 pꝛediail. St. Indthen J put caſe that 
uper ſelleth the wood agatne as it is ſtan⸗ 
bpon the ground to another foꝛ CC. 1. 


Pl t tythe ſhall be patdthen 7 Doc. Thenthe 


yer ſhal pay txthe of the lurpluſage that 
"pn WS hs 
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hetaketh ou:r the CT .1:that he patedaga# 
ſonall titb. St And then ik the ſecond buy 
after that cut it dovone and fell it when 


cut dobone foꝛ leſſe than he patd, what tithg 


then be paid? 
D. Then ſhal he tbat ſelieth the pay the 
fo: the trees as aptedialticthe, St. J cannot 


bow that can ber, foꝛ hee neither haththetrg 


that the pꝛediall tith ſhould be paid foꝛ, if: 
ougght to be paid, no2 he is not pofſeſſourof 


ground where therrees grow: Ind there 
tf anppꝛedialltith ſhould be paid, it ſhould | 


pad either by the firſt poſſeſſoꝛ by reaſon 


the woꝛ ds ot the ſatd conſtitution proyncia 
which be, that the tith ſhall be paid bythe 
leſſour ofthe wood, oꝛ by the laſt vuper, bern 


her hath the trees that ſhould bee tithed, and 
the firſt poſſe ſlour the tit h cannot beepated 
a pe diail foꝛ hee cut them not downe, nett 
were notcut dovone upon his bargaine, and 


the laſt buper it cannot be paid neither as ap 
diali tithe, 'fozthe ſat d conſtitution faith, tl 
the poſſeſſour ofthe wawds ſhould be compei 
topap it. And therefoze J ſuppoſe that 
truthis;that tn that caſe no tith (ail be pai 
fo:astothelafiſctler, hee (ali pay no pet 


nall tithe, foꝛ he gained nothing, as it appt 
rethbetoꝛe, and no pꝛediali tith ſhali be p⸗ 
koꝛ it hould bee againft the ſaid pzeſcript! 
and alſo the cutting downe is the diſtruc 


of trees and not their pꝛeſeruation, as 151 


bekoze. 


D. Then takeſt thou the ſaid conſtitutios 0 


be oklmaltelfect. as it ſeemeth. 8. Itake itto 


b 


If 
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his effect, that of wad aboue twentie peare 
indeth not, bec auſe it is contrary tothe com⸗ 
la w, and to the ſaid pꝛeſcription, that ſtan⸗ 
god in the common law, but ot wd un⸗ 
tr. pe re vohereottith hath been accuſtomed 
pared, the conſtitution is not againſt the 


trapꝛelcription, becauſe papingot tithe under 


peare is not pꝛohi bited, but luſfered bp the 
ſtatute :ho beit ſome ſap, that by the very 
ur of the common Lam typthes thouldnot 
11d foz wood bnder xx. vd re, no moe than 
boue xx. r, and that Pꝛohi bition in that 
lreth by the common law: Mcuertheleſſe, 

ſe it hat h bin ſueredto the contrary, and 
u many piaces tirhe hath bin paidthere= 

J paſſe it ouer, but wheretith hath uot bin 


edge of wod vnder xx. peare, J thinke none 


to be pa ped at this day in lam no conſci⸗ 


But admit that the ſaidconſlitution ta 


effect fo2 payment of the tad under xx. 

es as ofa p2edtall tithe, pet J cannot ſe 
the tit he thereof ſhould bee patd by the 
ſour of the wod, if he lellthem, but that 
uld be paped rather by him that haththe 
fo: the conſtitutionts, that the tyth Gail 
ved as a reall oꝛ pzedialltich, and that is 

{nth part of the lame trees, as it is ofco:n, 
it a man buy co: ne upon the ground, the 

hall pay the tith and not the ſeller, and 
hould ler me to be here, and what the con= 
on meant to decree the contrarpin tithe 

cannot teil, unie ſſe the meaning were 
ducethe owners to pay Tythes of great 
when they fell them to their one ule-: 
P3 which 
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which mee thinketh (ſhould bee very hard 
fand with rcaſon, though the ſatd ſtatute} 
neuer bene made, as I haue ſaid befoꝛe. 3 
furthermoze J would here (vnder cozrec 


moue one thing, a that isthis ; That agit/M 


meth thatthepthat were at the makingofil 
ſaid Conſtitution, e knew the ſatd p:cſcrip 
did not fo llobo the direct oꝛ der of charity the. 
in ſo perkectly as they might haue done : . 
when ther made the ſaid conſtitution pꝛouſ 
ctall direcelp againſt the ſaid pzeſcription, i 
ſet Law againſt cuſtome, and power aga 
power, & in a maner the Spiritualty agai 
the T ẽpoꝛaltp, whereby they might well kr 
that great bariance and ſuit ſhould follow; 
there toꝛe it they had cleereiy ſeene that the 
pꝛeſcription had beene agatuſt conſciencet 
chould firſt haue moued the King and hisc 
ſell a the nobles of the realme to haue aſſeſ 
to the reo: mation of that pꝛeſcription, ant 
to make a law as it were by authozity# pl 
er againſt the P:eſcription, and then to thi, 
the people, & make them belecue that they! 
all accurſed that kept the ſaid Mꝛeſcriptit 
that maintained it: Eft ſeemeth to ſtand ha 
with conſcience to reps2t fo manp to lan 
curſed foꝛ following of the ſaid ſtatute: 
the ſatd pꝛeſcription as theredoc, and pet 
ns mo2e than hath been done to bꝛing che 
oftt. Do. Me thinketh that it is not com 
ent that lap men ſhould argue the laws a! 
Decrees z conſtitutions of the Church 
Fherefoze it were better foꝛ them to gil! 
dence to ſpixituall rulers that haue cute g 
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than to truſt to their owne opinions, and 
would doe ſo, then ſuch matters would 
the moꝛe rather celle than they wil do by 


„ ccalonings. St. In that that belengeth to 


ticles ofthe faith, I thinkethe people be 
d to beleeue the Church. fo: the Church 
Weredtogether tn the holy Ghoſt cãnot erre 
uch things as belong to the Catholique 
But where the church maketh any laws 
Wrcby the gods 02 poſſeſſions of the people 
ybe bound, 62 by this occaſlon 02 that map 
ken from them, therethe people maplaw⸗ 
p reaſon whether the Lawes binde them 
Wot, fo: in ſuch Laws the Church map erre 
be deceiue d, and decetue other, either foz 
Wularity,o: fozcouctice, oz ſome other cauſes 
 foz that conſideration it pertapnethmoſt 
hem that bee learned in the Lawe ofthe 
me to know ſuch lawes of the Church, as 
Wit of the oꝛ dering oflands 02 gods, & to lee 
ther they map ſtand with the la wes of the 
me oꝛ not: And therekoze it is necefſarptoz 
Into know the Lawes ofthe Church that 
ref Dilmes, of Executo:s, of teſtaments, 
tgacies, baſtardie, matrimony, and diners 

tr, wherein thep bee bound rs know when 
Lawoftbe Church muſt be followed, aud 
"the law of the realme; whereof becauſe it 
vt our purpoſe to treat, I leaue to ſpeake 
moꝛe at this time, and will reſozt againe 
cake of Tpthes, wherein ſome men lap 
tof Tinne, Coale and Lead,notythe ſhould 
payed when they be lold by the oboner of the 
und, becauſe it is part of the inheritance, 
24 and 
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anv it is moꝛe rather a dittruction of the inſe 
xitance than aup encreaſe: Andtherekoꝛe the 
lay, thatit a man take a Tinne wo2k, and gi 
the Loꝛd the tenth diſh accoꝛding to the C. 
ſtome, that the Loꝛd (hall pap no tyth of th 
tenth diſh, neither pꝛedialt noꝛ perlonall, bu 


the other thattakeththe wortze haue games Ml} 


a duantage bp the woꝛ ke it ſeemeth that it v 
not agatnſt reaſon that hee (h9uld pay a per 
nall Tith of his games, the charge dedug 
Do. I pzapthee ſhem me firſt what thou taꝶ 
foz a perſonall tith ; and upon what grou 
perſonatltiths be paid as thouthinkeſt, fot 
one ofus miſtake not another therein. 5. In 
with good wil':and therefo2e thou (halt unde 
ſtandthat as I take it, perſonall tpthes be: 
paidfo: anp incteaſe of the ground, but foꝛ fy 
pꝛofit as commeth bp the labour 62 induſtr 
the perſon, as by buying and ſelling and ſu 
other, and ſuch perſonall tythes, as J take 
muſk ver oꝛdered after the Tuſtome, andt 
Church vath not vſed to {cute thoſe Tythes 
compulſion , but bp conſcience of the parti 
Neuertheleſſe Raimond ſaith, that it is got 
pupperſbnali tythes, oz withthe aſſent oft 
par ſon, to diſttibute them to poꝛe men, 02el 
papa certatne poꝛtion foz the Whole. But as 
nocent ſaith, tohere the cuſtome ts; that ti 
(ould be paped; the people bee bound to 
them as well as pꝛedials, the expences edi 
Howbeit inthe Thurch of England ther 
to ſue fo: ſuch perſonall tithes as well as 
pꝛedials, & that is by reaſon of the conſtitu 
pꝛotunciall, that was made by Robert 


: ay 
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nhMcic!6ic, Bythe which it was ozdapned , that 
the er lona ll Tythes ſhould be paid of crafts and 
WWHerchandife, and of the lucre of buping and 
ColIciling, & in like wiſe of Carpenters, Smiths, 
Neauers, Maſons, and ali other that wozke 
fo: hire, that they ſhall pap tythesof their hire 
cccept they will gtue any thing certaine tothe 
ble, oꝛ the light ot the Church, if it ſo pleaſe 
he Parſon: And in another place the ſaid 
rcyvichop ſaith, that of the patonage of 
ciovs, and ſuch other things, ac. and ot᷑ fifh= 
ings, trees, bees, doues, and of diners other 
Wings there remembꝛed, andof crafts, and of 
buping and ſelling, and of the pzofits of diners 
other things there recited, euery man hould 
helpe latillie competently in the Church, to 
che which they be bound to gtue it of right, no 
expenccs by the giuing of the ſaid Tythes de⸗ 
ducted 02 withholden, but oneip foz the pap⸗ 
ment ok tit hes ot crafts and ok duping and ſel⸗ 
ling : Ind bp reaſon ofthe latdconſtitutions 
ꝛouincialls, ſometimes ſuits bee taken in 
the Spirttuall Court foz perſonall tithes, and 
thereof many men do maruatle, becauſe de du⸗ 
cions manptimes mult bee retet redto the con= 
ſctence ofthe patties. And they maruatle alſo 
why a Law Hould bee made in this realme foꝛ 
paping of perſonall tithes, moꝛe than there is 
inother Countries. Ind here J would glad= 
ly moue thee farther tn one thing concerning 
luch perlonalltithes, to know thy mind there= 
in, and that is, 
hoꝛle, and hee lelleth that hoꝛſe foz a certaine 
ſumme, ſhall he pay any tith of that ſumme ? 


| 


It a man giue to another a 


D. Wihat 
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Do, hat thinkeſt thou therein ? St. thinks 
that he ſhali paꝝ no tyth: Foz there as J take 
it, the pꝛofit commeth not to him by his owne 
induſtrp, but bythe gift of another, and as J 
take it, per ſonall tythes be not paid foz euer 
pꝛofit oꝛ aduantage that commeth newly to a 
man, except it come by his obone induſtrp oz 
labour, and ſo it doth not here. Ind allo ik he 
ſhould paptythe oft hat he ſold the hozſe foꝛ, hee 
Could pap tythe foꝛ the very whole value of 
thetbing.And as J takeit,the perſonal tythes 
fo: buytngand ſelling (hall neuer be payed fo; 
the value ofthe thing, but foꝛ the clecre gatnes 
ot the thing: And therefoze J take thecaſes 
befoꝛe rehearſed, where a man ſelleth his land, 
oꝛ pulleth downe a houſe, and ſelleth the ſtuffe, 
that he ſhould there pap no tith, that it is there 
to be vnde rſtod, that he hath not land oz houſe 
by gift oꝛ by deſcent ; Foz it a man bupland, oꝛ 
dup timber and ſtuffe of a hou ſe, and ſell it fo: 
a gaine, I ſuppoſe that he ſhould papa perſc- 
nall tpthe fo: that gaine. And this caſe is not 
like to a fte 63 annuity graunted fo2 counlel!, 
where the whole fee ſhal be tythed fox the char⸗ 
ges dcducted, oꝛ ſome ccetaine ſumme fo? it by 
agietment, foꝛ there the whole ee commeth fo: 
dis counſell, which is by his owone induſtry. 
But in the other caſe it is not ſo, and the ſain! 
teaſon as fo: the perſonall tythe might be made 
of trees, when they deſcend oz bee giuen to any 
man, and hee ſelleth them ts another, that hee 
chall pap no perſonalltythe. Do.Methinketh 
that ifthe hoꝛſe amend in his kceping, and then 


de ſell the hozſe, that thenthe tythe ſhalbe paid 
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of that that the hozſe hath increaſed in value 
after the gift, and ſo it map be oftrees, that hee 
hall pap tpth ofthat that the tre?s map bee a= 
mendedafterthe gift 02 deſcent. Stu. Chen the 
tythe muſk be the x. part of the increaſe the ex= 
pences deducted, and then oftres the charges 
muſt aiſo bee deducted, foꝛ it is then a Perſo= 
nall tythe, and there is no tree that is ſo much 
woꝛth as it hath Hurt the ground bythe grow 
ing; therefoꝛe there can noPerſonalltprhe bee 
paicd by the owner ofthe ground when he lel⸗ 
leth them, though thep haue increaſed in his 
time. Neucrtheleſſe J will ſpeake no farther 
of that matter atthistime, but will ſhew thee, 
that tf Tin, Lead, Coale, oꝛ tree s bee ſold, that 
a mixt tit he cannot grow thereby; Foz a mixt 
tyth is p2operip of Calues, Lambes, Pigs. 
and ſuch other that come part of the around 
that thep bee fedof, and part of the keeping, 
induſtrp, and ouerfightofthe owners, as it is 
ſaid befoꝛe: But Tin, Lead, and Coale are 
part ofthe ground and ok the freehold, # trees 
grow of themſelues, and be alſo annexed to the 
fre hold, and will grow of tbemſelues: and al ſo 
the mixt tythe muſt be pa ed peerlp at certatne 
times appointed bp the Law oz by cuſtome of 
the countrep, but it map happen that Tinne, 
lead,coale, a trees (hail not be felled oꝛ taken in 
many peers, ſo it ſeemeth it canot be any mixt 
tith, a thele be ſome of the reaſons, which they 
that would maintain that ſtat. ⁊ pꝛeſcription to 
be god, make to pꝛoue their intẽt as thep think 
D. Mhat think thep, ik a man ſei the lops of his 
bod, whether anp tith ought there to be paidz 
S. They 
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St. They thinke all ane law ef the tres and 
ol the lops. Do. And if hee bie ts fell the lops 
once in xii. 62 xvi. care, whathoidtiep then: 
St. That is all one. D. Yndwhatis the reaſon 
why Tithe ought not to ber paped there aſwell 
as koꝛ wood bnder xx piare e St. Foz they ſay, 
that the lops are to be taken of the lame condi⸗ 
tion as the Trees be what time ſoc uer they 
be felled, and that no cuſtome will ſerue in that 
caſe againſt the ſtatute, no moꝛe than it ſhould 
do ot great trees, D. Ind what bold they ot the 
barke of the trees ? Stu. Therein J haue not 
hear dot their opinion, but it ſcemeth to bee one 
Law of the leps. Doct. J perceiue well by 
that thou haſt ſaid befo2ce , that thy mind is, 
that it a whole Countrep pꝛeſcribe to bee quitt 
of Tythesoftrees, cozne, and graſſe, 92 of anp 
other tythes, that that pꝛeſcription is god, (0 
that the ſpirttuall miniſters haue ſufictent be: 
fide toliuc upon, doeft thou meane ſo ? 5. Pes 
bertly. D. Ind then J would knowthy minde, 
if any man contrarypto that pꝛeſcription were 
ſued in the Spirituall Court fo: Co:ne and 
graſſe, oꝛ any other Tpthes, whether a P20 
hibition ſhould lpe in thatcaſe, as it did after 
thy minde befoze the ſaid Statute, Where a 
man was ſued in the Spirituail Court fo; 
yt he od. 

S. Ithinke nap, D. And bohy not there, al- 
well as it did where a man was ſued fo2 the 
tythe wod ? S. Fo2 as J take it, thert is great 
diuerſity betweene the caſes, and that foꝛ this 
cauſe; C here is a Maxime in the law of Eng- 


land, that it᷑ any ſuit be taken in the Spiritun! 
ol 
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zurt whereby any gods oz lands might bee 
recouered , Which after the groundsofrhe law 
of the Realme ought not to bee ſucd there, 
houghpercalſerhe Kings Court ſhall hold no 
lee thereof, that pet a Pꝛohibition ſhould lie, 
and after when it had continucd long that no 
Tythes were paied of meod, becauſe ot the ſaid 
1ohtbition, and that after by pioceſſe ot time 
ome Curats began to aske Tithes of wds, 
mtrarp to the Law and contrarp to the ſatd 
geſcription, ſo that variance began to riſe be⸗ 
tweene C12rats and their Mariſhoners in that 
behatfe, then fo2 appealing the ſaid variance 
he (ard Statute was made, and that as it ſce⸗ 
net h moꝛe at the calling on of the ſniritualtp, 
han ofthe Tempoꝛalt v; Foz the ſtatute doth 
ot expꝛeſip graunt that the PxoHivitton in 
at caſe of Tyth wawdHonldipe ſolargeip as 
ome ſap it lap bythe law: Bowbcte, te oth 
et reſtraine the Common Law therein, as it 
ppeareth culdentip by the woods of the Sta 
ute, and (6 after ſome men it appearcth befo:e 
e ſtatute, and abſo after the ſtatuts (as JÞ 
aue touched befo:e) that the ſpiritualil Court 
ught not in that cafe to haue made any pꝛo⸗ 
le fo2 Tuth wood: andtherefo:e ithe p did, a 
dohtbitton lap bythe common law. Ind like 
ls it the fptricuall court make p:oces pon 
uch a Legacic as bythe Law ofthe Realme ts 
ad. ? gif a man bequeth to one another mans 
eꝛſe, and the ſpirituall court therupon maketh 
Noce ſle to extcute that legacie there a Pzohie 
tion lyeth: Foꝛ it appeareth eui demi in the 
dell tt all the truth appeareth in the * ; 
N 
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in the law of the realme the legacy is bolde e 
all intents: Ind that he to whom the legacy 
is made, ſhai neither haue the b oꝛle noꝛ the ha. 
ine ofthe hozſe, Ind in like wiſe it a man ſj 
his land foꝛ C.l.and he ts ſued after in the ſpi⸗ 
rituall court fo tith ot the ſald C. I. Theres 
pꝛohibition ſhall lpe, foꝛ it appeareth in that cal: 
only in the libell that no tyth ought to be paid, 
and that the ſpirituali Law ought not in that 
caſe to make any pꝛoceſſe whereby the gods of 
him that ſoldthe land might be taken from him 
againſtthe law ofthe Bealme. 4nd vpon this 
ground it ts, that if a man were ſued in the (+ 
Spirituall Court, now ſith the ſtatute fo: a 4 
Mortuarie, that a Pꝛohibition ſhould ipe, fo; it tu 
appearcth in the libell, that ſith the ſtatut then i 
ought no ſuit to be taken foꝛ Moꝛtuaries: and I th 
the ſame Law is, it any ſuit were taken in the po 
Sypirituail court fo: a new dutie that is of late a. 
taken in ſome places vpon leaſes of Parſona⸗ 7; 
ges and Utcarages, which ts called Dimiſſion I yer 
noble, fo: it appeareth euidentip in the libeil 
it any be made thereupon, that no ſuch Pꝛoceſſe 
sught by the law of the Realme to bee made in 
that behalfe. But in the caſe of T ythe coꝛne o: 
graſſe, oʒ ſuch other things, obere in thou haſt 
deſired to know thy mind, there appeareth no⸗ 
thing in the libell but that the ſuite thereof, of 
right appertaineth to the ſptrituail Lab, an 
fo foz any thing that appeareth, the parti 
map be holpen in the Dptrituali Court bythe 
pꝛeſcription: And ifrhe caſe were lo farre put 
that in the Spirituall Court they would not 


allow the ſatd pzeſcription, pet J thinke 10 


pꝛo⸗ 
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pꝛobibiton ſhould lye: Fox though the ſpiritu⸗ 
all Judges in a ſptrituall matter deny the par⸗ 
ties of tuſtice, pet the Rings lawes cannot re⸗ 
foꝛme that, but muſt remit to their conſcience: 
But if there were ſome remedp p20utded in 
that caſe, it were well done: Foz ſome men 
ſap,that in the ſpiritualli court thep will admit 
no plce againſt tthes. And alſoif a compoſttiõ 
were made by aſſent of the Patron andalſo ot 
the Ozdinarp between a Parſon æ one of his 
pariſhisners,thatthe Barſon and his ſucce ſſoꝛa 
{ould haue foz accrtain ground (0 manp quar- 
ters of co2ne fo2 his tith perelp, 4 after contra= 
ty to the compoſition the Parlon in the ſpirt⸗ 
tuall Court agketh the tithes as the p fall, that 
in this caſe no Pꝛohibition ſhould ipe, ne pet 
thoughthe caſe were further put, that the com 
polition we re plea ded in the Tourt t were dil= 
allowed, but all refteth in the con ſcience ot the 
Judge ſpirttuall (as is ſatd befsze.) Hobobeit, 
becauſe ſome bee of opinion that a Pꝛohibition 
ſhould lye in this laſt caſe, therefoꝛe Þ will re⸗ 
fer it to the tudgement of other: Wut in the caſe 
ok pꝛeleription, befoze rehearled, I take it foꝛ 
the clecrer taſe that no pꝛohibition ſhould lie as 
J haue laid befoze. Ind A beleech our Loꝛd 
that this matter # ſuch other like thereto, may 
be ſocharitablp 199kcÞdvpon, that there bee not 
hereafter ſuch diuiſtons ne ſuch dincrlities of 
dpinthsthertn,as bath bin intime paſt, where= 
by hath followed great coſtes and charges to 
many perſons in this Realme: Ind that bath 
moued mee to ſpeake ſo karre in this Chapter, 
nd in diners other Chapters in this — 

cue 
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booke as J haue done: Mot intending therch; 
to giue occaſion to any perſon to withhold his 
tithesthat of right ought to bee paied, ne to a 
ter the poꝛtion therein befo2e aceuſtomed, t 
that (as methinketh) the y ought to be claimed 
vy the ſaid title as the ought to be paper, and 
bp none other. Andthat it may alſo ſome whit 
appeare that the ſaid ſtatute of 45. Ed. 3. wat 
well andlawotully made, and vpon a gd rea⸗ 
ſona ble conſiderati d, and that thefaid p2eſcriy 
tion is god alſo, fo that no man was in any 
danger of extommummcation foz the making cf 
the ſaid ſtatute, noꝛ yet is not fo: the obleruin 
thereof, ne pet ofthe ſaid preſcription, as it it 
noted by ſome perſons that there ſhould be 
And thus J commit ther vnto our Lo2d, who 
euer haue both the and me? in his blcſſed ke 
ping euerlaſtingly. Amen. 


The Table of the firſt —— 
3 ole. | 


by 


Il He Introduction. | 
ut | Of the law eternall. Cap. 
8” Of the law of reaſon, the which by Do- 
ng 4 os is called the Layy of Nature of reaſonable 
creatures. | 
the layy of God, 
fthelavy of man. 
the firſt ground of the Ia of England. 
the 2. ground of the law of England. 
che 3. ground of the la of England. 
cke 4. ground of the l of England. 
diuers caſes wherein the Student doubteth 
hecher they be only maxims of the law, or that 
y be grounded upon the law of reaſon, 9 
the 5. ground of the la of England. 10 
the 6, ground of the law of England. If 
eh queſtion of che Doctor, of the Lavy of 
neland and conſcience. . 
t Sindexeſis is. | 13 
reaſon; 5 14 
conſcience. IF 
tis equity. fe. 5 x6 
hat manera man fhall be holpen by equity in 
ie laws of England. 17 
ther the ſtatute hereafter rehearſed by the 
hoctor be againſt conſcience or not. 18 
mat la this queſtion is to be underſtood that 
to ſay, where conſcience ſhalbe ruled after 
de layv. 19 
luers caſes Where conſcience is to be ordered 
Net hela VW. 20 
/. The 


The Table, 


The firſt queſtion of the Student. 

The 2. queſtion of the Student. 

The 3. queſtion of the Student. 

The 4. queſtion of the Student. 

The 5. queſt ion of the Student. 

A queſtion made by the Do. how certain recoy 
ries that be vſed in the Kings Court to deſt 
tailed land, may Rand yvith conſcience. 

The firſt queſtion ofthe Student, concerning 
led lands. 

The 2. queſtion of the Student concerning tail 
lands. | 

T he z. queſtion of the Student concerning tai 
lands. 

The 4, queſtion of the ſtudent concerning re 
ucries of inheritance intailed. 

The 5. queſtion of the ſtudent concerning tal 
lands. 

The 6. queſtion of the Student concerning taj 
lands. 


The Table of the ſecond Book 


He Iatroduction. 
The firſt queſtion of the ſtudent, whet 
the tenaunt in tayle after pofhbility 
iffue extinct, may With conſcience doe W. 
Cap 
What is underftoed by this terme when it is ſi 
thus it was at the common law. 
The 2. queſtion of the ſtudent, whether the go 
of men outlawed be forfeit in conſcience ast 


be by the lavv. 


« 


« 


con 


defe 


tail 


IEC 


The Table. 
ſhe 4. queſtion of the ſtudent is of Waſt done by 


2 ſtranger in the lands that be in the hands of 
particular tenants, &c. 

Th: 4. queſtion of the ſtudent, whether a man 
may with conſcience be of counſell againſt him 
that he knoweth is the heire of right, but hee 
s certified Baſtard by the Ordinary. 728 | 
he 5, queſtion of the ſtudent, whether a man 
may with conſcience bes of counſell with a 
man at the common Law, knowing that hee 
hach ſuſſicient matter to bee diichargedinthe 
Chancery that he may not plead in the common 
Law. 6 


he 6. queſtion of the Fudent, whether a man 


may with conſcience bee of counſell againſt 
the feoflee of truſt in an action of treſpas that 
he bringeth againtt lus feoftor of truſt for ta- 
king the profits, 7 


The 7, queſtion of the ſtudent, if àa man that by 


way of diſtrefſe commeth to his debe, but he 


ought not ta haue diſtrained for it, what reſt i- 


tution is he bound to make. 8 


For what thing a man may lawfully diftraine. 9 


he g. queſtion of the ſtudent, whether executors 
be bound in eonſcience to make reſtitution for 
atrelpaſls done by the teſtatour, and whether 
they be bound to pay debts upon a contract firſt, 
or make the ſaid reſticution. 10 
he 9. queſtion of the ſtudent, het her he that 
hath goods delivered him by force of a legacy, 
is bound in conſcience to pay the debt upon a 
contract that the teſtator ought if the executors 


haue ao other goods in their hinds. II 
Z * The 


The Table! 


The 10. queſtion of the ſtudent, if a man have 
iſlus 2. ſons and dyed ſeiſed of certaine landsir 
fee, the eldeſt dyeth Without iſſue, the yongeſ 
recovereth by aſſiſe of Mortdanceſter the land 
with damages from the death of the father y 
ther there he be bound in conſcience to pay thi 
damages to the cxecutors of the eldeſt þrothe 
for the time he lived. 1 
The 11. queſtion of the ſtudent , what damaxe 
the Tenaunt in Dower ſhall recouer in con 
ſcience Where her husband dyed not ſeiſed 
but ſhe demaunded her dovvre and as denyed 
12 
The 12. queſtion of the ſtudent, if a man kn 
ing another to haue right to his land, cauſe 
a fine with proclamation to bee leuied accor 
ding to the Statute, and hee that hath righ 
maketh no claime within 5. yeares, wheth: 
he be barred in conſcience as hee is in the Lay 
14 
The 13. que ſtion of the ſtudent, if a man that hat 


had a child by his Wife do that in him is to hai 


poſſeſſion of his wives lands, and ſhe dyeth 0 
he can haue it, whether in conſcience he ſhall 
tenant by the curteſie. 1 
The 14. queſtion of the ſtudent, if the grant 
of a rent enfeoffe the prauntee of the rents 
Part of the lands &c. whether the whole rc 
bee extinct in conſcience, as it is in the Ln 

l 

The 15. queſtion of the ſtudent, if hee that hat 
a rent out of uo acres bee named in à rec 
very of the one acre hee not knoying there 


1 


b 


The Table. 


of &c. whether his whole rent be extinct in con. 
ſcience &c. 17 
The 16. queſtion of the ſtudent, if a man haue a 
villeine for terme of life, and the villein pui cha- 
ſeth lands in fee, and he that hath the villein en- 
treth, Whether he may vvith conſcience keep the 
lands to him and to his heires as he may by the 
luv. 18 
The 17. queſtion of the ſtudent, if a man in the 
caſe next before enforme him that is in the 
reverſe of the villein, that after the death of the 
villein he hath right to the land, nd counſelleth 
him to enter, Whereupon great ſuit and charges 
follow, hat daunger that is to him that gave 
the coun'ell, 19 
The 18. queſtion of the ſtudent is upon a feoffe- 
ment made vpon condition that the feffee ſhall 
pay a rent to a ſtranger, how the feoffement 
hall weigh in Law in conſcience. 20 
ſhe 19. queſtion of the ſtudent upon a feoffemen: 
in fee, and it is agreed that the feoffee ſhall pay 


ha rent to a ſtranger, how the feoffement ſhall 
h o weigh in Law and conſcience, iir 
hall 


ow uſes in land began, and by what lav, and the 
cauſe why ſo much land is put in uſe. 23 
[ he diverfitieg betweene two caſes, whereof one 
1s put in the 20. Chapter, and the other in the 
21, Chapt. ofthis preſent booke. 23 
Vhat is a nude contract or a naked promiſe af- 
ter the laws of England, and whether an action 


eco "ie 20. queſtion of the ſtudent, if a man that 
ner hath two ſonnes, one before eſpouſels, and 
the 


| may lye thereupon. 24 
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The Table. 
the other aftereſpoulels, by his will bequeath. 
eth to his ſonne and heir all his goods, which 
of the ſonnesſhall haue his goods in conſcience, 

ä 2 
Whether an Abbot may with conſcience Ws 
ſent to an Adyowſon of the Church that belon. 
geth to the houſe without aſſent of the Coun: 
36 
If a man finde beaftes in his Corne doing bur, 
whether hee may by his one authority tak; 
them and kcepethera till he be ſatisfied forth: 
hurt. 27 
Whether a gift made by one under the age of 
25. yeares be good. | 1 
If a man be convict of hereſie before the Ordina. 
ry, whether his goods be forfeit. 19 
Where divers Patrons bee of an Advovvſon, the 
church voideth, the patrons vary in their pte. 
ſentments, vhether the Biſhop ſhall haue liber 
_ preſent which of the Incumbents that he 
WIII. 
Hovr long time the patrom ſhall haue to preſentt! 
the benefice. t 
If a man be excommenged, whether hee may! 
any caſe be afloyled without making (atigfact 
on. ; 
Whether a Prelate miy refuſe a Legacy. z3 
Whether a gift made under a condition be 0 
if the Soueraigne only breake che condition.; 
Whether a couenaunt made upon s gift to th. 
church that it ſhall not be aliened, be good. 3 
If the Patron preſent not within rj. moneths. 5 


ſhall preſent. 3 
| a pre en Whe 
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Whether the preſentment and col lation of all 
bencfices and dignities voiding at Rome be- 


th. long onely to the Pope. 37 
if a houſe by chance fall upon an horſe that is 
borrowed; who ſhall beare the loſſe. 38 


a Prieſt haue wen much money by ſaying Mals, 
whether he may giue thoſe goods or make a will 


of them. 39 
Who ſhall ſucceed a Clerke that dyeth inteſtate. 
40 


fa man bee outlawed of Felony, or be attainted 
for murther or felony, or that is an Aſciſmus, 
may be ſlaine by cuery ſtranger. 4 
Whether a man ſhall bee bound by the act or of- 


Vhether a Villeine or a bond man may giue away 

his good. 43 
+ 1f Clarke bee promoted tothe title of his Pa- 
rimony and after ſelleth his patrimeny, and 
lo MW. fallcrh ro pouertywhecher he ſhall haue his title 
he therein. 44 
Diners queſtions taken out by the Student ot 
i the ſummes called Summa Roſella, & Summa 

; Angellica, which me thinketh are neceſſary 
1 to be ſeene ho they ſtand and agree with the 
lav of the realme, BE. 
1 here ignorance of the La excuſeth in the Laws 
31 of England, and where not. 4 
ra Cerraine caſes and grounds where ignorance of 

the deed excuſeth in the Laws of England, and 
ny here not. 47 
fte fiſt queſtion of the D. how the Law of Eng- 
ud may be ſayd rcaſonable that prohibiteck &c. 


; 43 
In | The 


fence of his ſeruant or officer. K 
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The x.queſtiqn of the D.whether the wartanty 
the yonger brother that is taken as heire, he 
caule it is not knowne but that the eldeſt 'þr; 
ther is dead, be in conſcience a bar to the eldeſ 
brother, as it is in the Lavv. 4 

The 3.queſtion of the Do, whether if a man pro 

cure acollaterall warranty, to extinct a rt 
that he knoweth another man hath to land, be 
2 bar in conſcience 2 it is in the Law. 0 
The 4.queſtion of the Do. of the wreck of the dea 


˖ 

The 5. queſtion of the Do; whether it Randi 
conſcience to prohibit a Iury of meat and drink 
till they be agreed of their verdict. 51 
The s. queſtion of the Do. is whether the colou 
that bee giuen at the Common Law in Afﬀilc, 
actions of treſpaſſe, and divers other actions, 
ſtand with eonlcience, becauſe they be moſt com 
monly feined, and not true. 5} 
The 7. queſtien of the D. concerning the pleading 
in Aſſiſe whereby the tenants uſe ſometime to 
plead in ſuch manner that they thall confeſſe no 


Ouſter. 


The 8.queſtion of the D. how the ſtatute that wis 


made in the 45. yeare of Edvy.z. concerning the 
title of wood may ſtand with conſcience, 55 
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